
S T A T E  O F  M A I N E  
DEP A R T M EN T  OF  EN VI R ON M EN T A L  PR OT EC T I ON 

 
 

 JANET T. MILLS           MELANIE LOYZIM 

GOVERNOR COMMISSIONER 
 

 
May 18, 2022 
 
Ms. Kendra Amaral 
Town Manager 
200 Rogers Road 
Kittery, Maine 03904 
e-mail: kamaral@kitteryme.org 
 
RE: Municipal Separate Storm Sewer System (MS4) General Permit #MER041000 

Final - MER041013 
 
Dear Ms. Amaral: 
 
Enclosed please find a copy of your final MEPDES permit and Maine WDL which was approved by the 
Department of Environmental Protection.  Please read this permit/license and its attached conditions 
carefully.  Compliance with this permit/license will protect water quality. 
 
Any interested person aggrieved by a Department determination made pursuant to applicable regulations, 
may appeal the decision following the procedures described in the attached DEP FACT SHEET entitled 
“Appealing a Commissioner’s Licensing Decision.” 
 
If you have any questions regarding the matter, please feel free to call me at 287-7693. Your Department 
compliance inspector copied below is also a resource that can assist you with compliance.  Please do not 
hesitate to contact them with any questions.  
 
Thank you for your efforts to protect and improve the waters of the great state of Maine! 
 
Sincerely, 

 
Gregg Wood 
Division of Water Quality Management 
Bureau of Water Quality 
 
Enc. 
cc: Alison Moody, DEP/SMRO   Lori Mitchell, DEP/CMRO Holliday Keen, DEP/CMRO 

Irene Saumur, DEP/CMRO  Damien Houlihan, USEPA Nathan Chien, USEPA 
 Richard Carvalho, USEPA  Newton Tedder, USEPA 
 

mailto:townmanager@berwickmaine.org


 
 

 

 
STATE OF MAINE 

DEPARTMENT OF ENVIRONMENTAL PROTECTION 
17 STATE HOUSE STATION 

AUGUSTA, ME 04333 

 

 
DEPARTMENT ORDER 

IN THE MATTER OF 
 
TOWN OF KITTERY     )  MUNICIPAL SEPARATE STORM 
KITTERY, YORK COUNTY, MAINE   )  SEWER SYSTEM 
MER041013       ) MER041000 
        ) GENERAL PERMIT COVERAGE 
     APPROVAL  )  RENEWAL 
 
The Department of Environmental Protection (Department/DEP) has considered the Notice of Intent 
submitted by the TOWN OF KITTERY (Town/permittee), with supportive data, agency review comments 
and other related materials on file for coverage under the Municipal Separate Storm Sewer System (MS4) 
General Permit, #MER041000, issued by the Department on October 15, 2020 and revised on  
November 23, 2021, and FINDS THE FOLLOWING FACTS. 
 
The permittee submitted a Notice of Intent (NOI) with an initial Stormwater Management Plan (SWMP) to 
the Department on March 17, 2021 that were made available for a 30-day public comment period on the 
Department’s website at https://www.maine.gov/dep/comment/comment.html?id=4463193. No public 
comments were received on the NOI or the initial SWMP. The Department has reviewed the initial SWMP 
document and made the determination that the document is consistent with and fully articulates what is 
required to meet the MS4 GP standard. Pursuant to Part IV(B) of MS4 GP issued by the Department on  
October 15, 2020 and revised on November 23, 2021, the permittee must update the initial SWMP within 
60 days of the effective date of this DEP permittee specific order or within 60 days of the final resolution to 
an appeal of this DEP permittee specific order. The final plan must be submitted to the Department and 
will be posted on the Department’s website. 
 
The permittee must fully implement the following Best Management Practices in accordance with their 
associated schedules of compliance, as established in the Modified Stormwater Management Plan that is 
in effect at the time any schedule for compliance is due:  
 
MCM 1 Education/Outreach Program: BMPs 1.1, 1.2, 1.3; and 1.4; 
MCM 2 Public Involvement and Participation: BMP 2.1 and 2.2; 
MCM 3 Illicit Discharge Detection and Elimination: BMPs 3.1, 3.2, 3.3, 3.4, 3.5, and 3.6; 
MCM 4 Construction Site Stormwater Runoff Control: BMPs 4.1, 4.2, 4.3, and 4.4; 
MCM 5 Post‐Construction Stormwater Management in New Development/Redevelopment: 5.1, 
and 5.2; 
MCM 6 Pollution Prevention and Good Housekeeping for Municipal Operations: BMPs 6.1, 6.2, 6.3, 6.4, 
6.5, and 6.6. 

https://www.maine.gov/dep/comment/comment.html?id=4463193
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Modifications to the Initial Stormwater Management Plan required as a result of this Order, if any, must 
be provided to the Department in accordance with Part IV.B of the MS4 GP, and the 
Department will notify the permittee if further changes are required in accordance with  
Part IV.B.2. 

The permittee has agreed to comply with all terms and conditions of the MS4 General Permit, 
#MER041000, dated October 15, 2020 and revised on November 23, 2021. Operated in accordance with 
the Municipal Separate Storm Sewer System (MS4) General Permit, #MER041000, the discharges 
identified by the permittee will not have a significant adverse effect on water quality or cause or 
contribute to the violation of the water quality standards of the receiving water.  

THEREFORE, the Department GRANTS the TOWN OF KITTERY, coverage under the Municipal 
Separate Storm Sewer System (MS4) General Permit, #MER041000, issued by the Department on  
October 15, 2020 and revised on November 23, 2021, subject to the terms and conditions therein. 

This DEP permittee specific order becomes effective on July 1, 2022 and expires at midnight five (5) 
years after that date.  If the GP is to be renewed, this DEP permittee specific order will remain in effect 
and enforceable until the Department takes final action on the renewal.   

DONE AND DATED AT AUGUSTA, MAINE, THIS __18__DAY OF ___May_______, 2022. 

DEPARTMENT OF ENVIRONMENTAL PROTECTION 

BY:____________________________________________ 
for Melanie Loyzim, Commissioner 

PLEASE NOTE ATTACHED SHEET FOR GUIDANCE ON APPEAL PROCEDURES 

The Notice of Intent was received by the Department on March 17, 2021        . 

The Notice of Intent was accepted by the Department on April 2, 2021        . 

Date filed with Board of Environmental Protection: _____

FILED 
MAY 18, 2022

State of Maine 
Board of Environmental Protection 

This Order prepared by GREGG WOOD, BUREAU OF WATER QUALITY 

MER041013  5/13/2022 
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RESPONSE TO COMMENTS 
 
During the period of March 16, 2022 through the date of signature of this final agency action, the 
Department solicited comments on the draft MEPDES DEP permittee specific order.  The Department did 
receive timely written comments from the permittee.  Responses to substantive comments are as follows: 
 
Comment #1: The language in the draft order (italicized below) is potentially vague, which may lead to 
confusion about what steps are required for compliance. 
 

“The permittee must fully implement all actions, schedules and milestones established in the March 
31, 2021 initial SWMP and any revisions to the initial SWMP reflected in the final 
plan.” 

 
Specifically, the permittee is concerned that in the SWMPs it may not always be clear what qualifies as 
mandatory “actions, schedules and milestones” and what does not. This is because the SWMPs were 
written broadly to, in addition to setting out specific and measurable actions, provide helpful context, 
educate officials and citizens about the Plan, and establish process, among other things. There is, 
therefore, significant text in the SWMPs that does not appear to be an action, schedule, or milestone, and 
thus would not be enforceable. The permittee is concerned that it will not always be clear exactly what is 
mandatory and what is not. Additionally, the permittee believes that the language about enforcing any 
additional revisions to the SWMP also may be somewhat unclear, given that SWMPs are living 
documents that are expected under the new MS4 general permit to evolve over time. 
 
Response #1: The Department concurs with the permittee’s position on the purpose and enforceability of 
the SWMP as a stand-alone document. Part VI(E), Relationship Between the SWMP and Permit Required 
Terms and Conditions of the December 9, 2016 Federal Register states in relevant part “…under EPA 
small MS4 regulations, the details included the permittee’s SWMP document are not directly enforceable 
as effluent limitations of the permit. The SWMP document is intended to be a tool that describes the 
means by which the MS4 establishes its stormwater controls and engages in the adaptive management 
process during the term of the permit. While the requirement to develop a SWMP document is an 
enforceable condition of the permit (see §122.34(b) of the final rule) the contents of the stormwater 
management document itself are not enforceable as effluent limitations of the permit, unless the document 
or specific details within the SWMP are specifically incorporated by the permitting authority into the 
permit.”  
 
Part VI(E), also states in relevant part “… the details of any part of the permittee's program that are 
described in the SWMP, unless specifically incorporated into the permit, are not enforceable under the 
permit, and because they are not terms of the permit, the MS4 may revise those parts of the SWMP if 
necessary to meet any permit requirements or to make improvements to stormwater controls during the 
permit term. As discussed in more detail below, the permitting authority has discretion to determine what 
elements, if any, of the SWMP are to be made enforceable, but in order to do so it must follow the 
procedural requirements for the second step under Sec.  122.28(d)(2).
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The regulations envision that the MS4 permittee will develop a written SWMP document that provides a 
road map for how the permittee will comply with the permit. The SWMP document(s) can be changed 
based on adaptations made during the course of the permit, which enable the permittee to react to 
circumstances and experiences on the ground and to make adjustments to its program to better comply 
with the permit. The fact that the SWMP is an external tool and not required to be part of the permit is 
intended to enable the MS4 permittee to be able to modify and retool its approach during the course of the 
permit term in order to continually improve how it complies with the permit and to do this without 
requiring the permitting authority to review and approve each change as a permit modification.” 
 
Comment #2: The General Permit does require that the SWMPs be updated and sent out for public 
comment annually and lays out a process for any other needed revisions. Multiple versions of the SWMPs 
should not be enforceable. The only version that should be enforceable is the version that is in force at the 
time a Best Management Practice or Measurable Goal is due. Accordingly, we recommend clarifying this 
provision to eliminate any potential confusion.  
 
This will, in turn, promote compliance and lead to better water quality. To accomplish that, we note that 
our SWMPs have Best Management Practices (BMPs) with Measurable Goals and believe the second step 
order would be more clear if it references that we will fully implement those BMPs. This approach is 
consistent with Part III.A.8 of the GP which provides: “Following the public comment period on the NOI, 
the Department will issue a permittee specific DEP Order that establishes additional terms and conditions, 
including but not limited to, a list of required actions and corresponding schedules of compliance for a 
limited number BMPs associated with the implementation of this GP.” Thus, we suggest the following 
italicized text be incorporated into the final Order: 
 
The permittee must fully implement the following Best Management Practices in accordance with their 
associated schedules of compliance, as established in the Modified Stormwater Management Plan that is 
in effect at the time any schedule for compliance is due:  
 
MCM 1 Education/Outreach Program: BMPs 1.1, 1.2, 1.3; and 1.4; 
MCM 2 Public Involvement and Participation: BMP 2.1 and 2.2; 
MCM 3 Illicit Discharge Detection and Elimination: BMPs 3.1, 3.2, 3.3, 3.4, 3.5, and 3.6; 
MCM 4 Construction Site Stormwater Runoff Control: BMPs 4.1, 4.2, 4.3, and 4.4; 
MCM 5 Post‐Construction Stormwater Management in New Development/Redevelopment: 5.1, 
and 5.2; 
MCM 6 Pollution Prevention and Good Housekeeping for Municipal Operations: BMPs 6.1, 6.2, 6.3, 6.4, 
6.5, and 6.6. 
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Modifications to the Initial Stormwater Management Plan required as a result of this Order, if any, must 
be provided to the Department in accordance with Part IV.B of the MS4 GP, and the 
Department will notify the permittee if further changes are required in accordance with  
Part IV.B.2. 
 
Response #2: The revisions cited above are acceptable to the Department and are consistent with  
Remand Rule in that  “the permitting authority has discretion to determine what elements, if any, of the 
SWMP are to be made enforceable, but in order to do so it must follow the procedural requirements for 
the second step under Sec.  122.28(d)(2).”  
 
Part IV.B of the GP states in relevant part “Modified Stormwater Management Plan (SWMP). The 
permittee must implement and enforce a written (hardcopy or electronic) SWMP. The initial SWMP must 
be updated within 60 days of permit authorization to include how the permittee will meet all requirements 
of the DEP Order. The modified SWMP must include a summary of the comments received during the 
MS4s public comment period and any corresponding changes to the SWMP made in response to the 
comments received. The permittee must perform all actions required by the permittee specific DEP Order 
in accordance with the timelines in the permittee specific DEP Order. Unless otherwise specified by the 
Department in writing, the permittee must submit the updated SWMP to the Department indicating how 
the permittee has modified their SWMP to be consistent with the GP and permittee specific DEP Order. 
To modify the schedule established in the permittee specific DEP Order, the permittee must file an 
application on a DEP form with the Department that includes a justification to formally modify the 
original permittee specific DEP Order.” 
 
The final DEP permittee specific order has been modified accordingly. 
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DEP INFORMATION SHEET 
Appealing a Department Licensing Decision 

 
 Dated: August 2021 Contact: (207) 314-1458 
 

 
SUMMARY 

This document provides information regarding a person’s rights and obligations in filing an administrative or 
judicial appeal of a licensing decision made by the Department of Environmental Protection’s (DEP) 
Commissioner. 

Except as provided below, there are two methods available to an aggrieved person seeking to appeal a licensing 
decision made by the DEP Commissioner: (1) an administrative process before the Board of Environmental 
Protection (Board); or (2) a judicial process before Maine’s Superior Court. An aggrieved person seeking review 
of a licensing decision over which the Board had original jurisdiction may seek judicial review in Maine’s 
Superior Court. 

A judicial appeal of final action by the Commissioner or the Board regarding an application for an expedited 
wind energy development (35-A M.R.S. § 3451(4)) or a general permit for an offshore wind energy 
demonstration project (38 M.R.S. § 480-HH(1)) or a general permit for a tidal energy demonstration project (38 
M.R.S. § 636-A) must be taken to the Supreme Judicial Court sitting as the Law Court.  

 
I. ADMINISTRATIVE APPEALS TO THE BOARD 
 

LEGAL REFERENCES 

A person filing an appeal with the Board should review Organization and Powers, 38 M.R.S. §§ 341-D(4) 
and 346; the Maine Administrative Procedure Act, 5 M.R.S. § 11001; and the DEP’s Rule Concerning the 
Processing of Applications and Other Administrative Matters (Chapter 2), 06-096 C.M.R. ch. 2. 

 
DEADLINE TO SUBMIT AN APPEAL TO THE BOARD 

Not more than 30 days following the filing of a license decision by the Commissioner with the Board, an 
aggrieved person may appeal to the Board for review of the Commissioner's decision. The filing of an 
appeal with the Board, in care of the Board Clerk, is complete when the Board receives the submission by 
the close of business on the due date (5:00 p.m. on the 30th calendar day from which the Commissioner's 
decision was filed with the Board, as determined by the received time stamp on the document or electronic 
mail). Appeals filed after 5:00 p.m. on the 30th calendar day from which the Commissioner's decision was 
filed with the Board will be dismissed as untimely, absent a showing of good cause. 

 
HOW TO SUBMIT AN APPEAL TO THE BOARD  

An appeal to the Board may be submitted via postal mail or electronic mail and must contain all signatures 
and required appeal contents. An electronic filing must contain the scanned original signature of the 
appellant(s). The appeal documents must be sent to the following address.  
 
Chair, Board of Environmental Protection  
c/o Board Clerk 
17 State House Station 
Augusta, ME 04333-0017 
ruth.a.burke@maine.gov  

http://legislature.maine.gov/statutes/35-A/title35-Ach34-Asec0.html
http://legislature.maine.gov/statutes/38/title38sec480-HH.html
http://legislature.maine.gov/statutes/38/title38sec636-A.html
http://legislature.maine.gov/statutes/38/title38sec636-A.html
http://legislature.maine.gov/statutes/38/title38sec341-D.html
http://legislature.maine.gov/statutes/38/title38sec346.html
http://legislature.maine.gov/statutes/5/title5sec11001.html
https://www.maine.gov/sos/cec/rules/06/chaps06.htm
https://www.maine.gov/sos/cec/rules/06/chaps06.htm
mailto:ruth.a.burke@maine.gov
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The DEP may also request the submittal of the original signed paper appeal documents when the appeal is 
filed electronically. The risk of material not being received in a timely manner is on the sender, regardless of 
the method used.  

At the time an appeal is filed with the Board, the appellant must send a copy of the appeal to: (1) the 
Commissioner of the DEP (Maine Department of Environmental Protection, 17 State House Station, 
Augusta, Maine 04333-0017); (2) the licensee; and if a hearing was held on the application, (3) any 
intervenors in that hearing proceeding. Please contact the DEP at 207-287-7688 with questions or for 
contact information regarding a specific licensing decision.  

 
REQUIRED APPEAL CONTENTS 

A complete appeal must contain the following information at the time the appeal is submitted. 

1. Aggrieved status. The appeal must explain how the appellant has standing to bring the appeal. This 
requires an explanation of how the appellant may suffer a particularized injury as a result of the 
Commissioner’s decision.  

2. The findings, conclusions, or conditions objected to or believed to be in error. The appeal must identify 
the specific findings of fact, conclusions of law, license conditions, or other aspects of the written 
license decision or of the license review process that the appellant objects to or believes to be in error. 

3. The basis of the objections or challenge. For the objections identified in Item #2, the appeal must state 
why the appellant believes that the license decision is incorrect and should be modified or reversed. If 
possible, the appeal should cite specific evidence in the record or specific licensing criteria that the 
appellant believes were not properly considered or fully addressed.  

4. The remedy sought. This can range from reversal of the Commissioner's decision on the license to 
changes in specific license conditions. 

5. All the matters to be contested. The Board will limit its consideration to those matters specifically raised 
in the written notice of appeal. 

6. Request for hearing. If the appellant wishes the Board to hold a public hearing on the appeal, a request 
for hearing must be filed as part of the notice of appeal, and it must include an offer of proof regarding 
the testimony and other evidence that would be presented at the hearing. The offer of proof must consist 
of a statement of the substance of the evidence, its relevance to the issues on appeal, and whether any 
witnesses would testify. The Board will hear the arguments in favor of and in opposition to a hearing on 
the appeal and the presentations on the merits of an appeal at a regularly scheduled meeting. If the 
Board decides to hold a public hearing on an appeal, that hearing will then be scheduled for a later date.  

7. New or additional evidence to be offered. If an appellant wants to provide evidence not previously 
provided to DEP staff during the DEP’s review of the application, the request and the proposed 
supplemental evidence must be submitted with the appeal. The Board may allow new or additional 
evidence to be considered in an appeal only under limited circumstances. The proposed supplemental 
evidence must be relevant and material, and (a) the person seeking to add information to the record must 
show due diligence in bringing the evidence to the DEP’s attention at the earliest possible time in the 
licensing process; or (b) the evidence itself must be newly discovered and therefore unable to have been 
presented earlier in the process. Requirements for supplemental evidence are set forth in Chapter 2 § 24.  

 
OTHER CONSIDERATIONS IN APPEALING A DECISION TO THE BOARD 

1. Be familiar with all relevant material in the DEP record. A license application file is public 
information, subject to any applicable statutory exceptions, and is made accessible by the DEP. Upon 
request, the DEP will make application materials available to review and photocopy during normal 
working hours. There may be a charge for copies or copying services. 

https://www.maine.gov/sos/cec/rules/06/chaps06.htm
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2. Be familiar with the regulations and laws under which the application was processed, and the 
procedural rules governing the appeal. DEP staff will provide this information upon request and answer 
general questions regarding the appeal process. 

3. The filing of an appeal does not operate as a stay to any decision. If a license has been granted and it 
has been appealed, the license normally remains in effect pending the processing of the appeal. Unless a 
stay of the decision is requested and granted, a licensee may proceed with a project pending the outcome 
of an appeal, but the licensee runs the risk of the decision being reversed or modified as a result of the 
appeal. 

 
WHAT TO EXPECT ONCE YOU FILE A TIMELY APPEAL WITH THE BOARD 

The Board will acknowledge receipt of an appeal, and it will provide the name of the DEP project manager 
assigned to the specific appeal. The notice of appeal, any materials admitted by the Board as supplementary 
evidence, any materials admitted in response to the appeal, relevant excerpts from the DEP’s administrative 
record for the application, and the DEP staff’s recommendation, in the form of a proposed Board Order, will 
be provided to Board members. The appellant, the licensee, and parties of record are notified in advance of 
the date set for the Board’s consideration of an appeal or request for a hearing. The appellant and the 
licensee will have an opportunity to address the Board at the Board meeting. The Board will decide whether 
to hold a hearing on appeal when one is requested before deciding the merits of the appeal. The Board’s 
decision on appeal may be to affirm all or part, affirm with conditions, order a hearing to be held as 
expeditiously as possible, reverse all or part of the decision of the Commissioner, or remand the matter to 
the Commissioner for further proceedings. The Board will notify the appellant, the licensee, and parties of 
record of its decision on appeal. 

 
 
II. JUDICIAL APPEALS 

Maine law generally allows aggrieved persons to appeal final Commissioner or Board licensing decisions to 
Maine’s Superior Court (see 38 M.R.S. § 346(1); 06-096 C.M.R. ch. 2; 5 M.R.S. § 11001; and M.R. Civ. P. 
80C). A party’s appeal must be filed with the Superior Court within 30 days of receipt of notice of the 
Board’s or the Commissioner’s decision. For any other person, an appeal must be filed within 40 days of the 
date the decision was rendered. An appeal to court of a license decision regarding an expedited wind energy 
development, a general permit for an offshore wind energy demonstration project, or a general permit for a 
tidal energy demonstration project may only be taken directly to the Maine Supreme Judicial Court. See 38 
M.R.S. § 346(4). 

Maine’s Administrative Procedure Act, DEP statutes governing a particular matter, and the Maine Rules of 
Civil Procedure must be consulted for the substantive and procedural details applicable to judicial appeals.  

 
ADDITIONAL INFORMATION 

If you have questions or need additional information on the appeal process, for administrative appeals contact 
the Board Clerk at 207-287-2811 or the Board Executive Analyst at 207-314-1458 bill.hinkel@maine.gov, or 
for judicial appeals contact the court clerk’s office in which the appeal will be filed.  
 
 
Note: This information sheet, in conjunction with a review of the statutory and regulatory provisions 

referred to herein, is provided to help a person to understand their rights and obligations in filing 
an administrative or judicial appeal. The DEP provides this information sheet for general guidance 
only; it is not intended for use as a legal reference. Maine law governs an appellant’s rights.  

http://legislature.maine.gov/statutes/38/title38sec346.html
http://legislature.maine.gov/statutes/5/title5sec11001.html
mailto:bill.hinkel@maine.gov
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