
ITEM 2 

Town of Kittery 
Planning Board Meeting 

July 11, 2019 
 
 

ITEM 2 – 7 Stoneridge Way – Right of Way Plan Review 
Action: Approve or deny plan. Owner / applicant, Joshua L. Philbrick requests consideration for an 
additional dwelling unit on a 4.89-acre lot on a private right-of-way off Remicks Lane (Tax Map 65 Lot 
17) in the Residential Rural (R-RL) Zone.  
 

PROJECT TRACKING 
REQ’D ACTION COMMENTS STATUS 

Yes Plan Review / 
Completeness/Acceptance 6/13/2019 ACCEPTED 

No Site Visit Board determined that a site walk was not warranted.  

No Public Hearing  Public comment taken at the 6/13/2019 meeting  

Yes Final Plan Review/Approval Possible for 7/11/2019 PENDING 

Prior to the signing of the approved Plan any Conditions of Approval related to the Findings of Fact along with waivers and variances (by 
the BOA) must be placed on the Final Plan and, when applicable, recorded at the York County Registry of Deeds.  PLACE THE MAP 
AND LOT NUMBER IN 1/4” HIGH LETTERS AT LOWER RIGHT BORDER OF ALL PLAN SHEETS.   Per Section 16.4.4.L - 
Grading/Construction Final Plan Required. - Grading or construction of roads, grading of land or lots, or construction of buildings is prohibited 
until the original copy of the approved final plan has been duly recorded in the York County registry of deeds, when applicable.  

 
Background 
The Planning Board on March 10, 2005 approved a Right-of Way Plan for Raymond Gagner, Jr. & HMA. 
Inc. for what is now known as Stoneridge Way off of Remicks Lane. A note on the approved plan states: 
“The road over this right-of-way shall be built in accordance with the Town of Kittery requirements for 
design and construction standards for a private way. This right-of-way is to serve four (4) single family 
dwelling units. Any additional dwelling units would require Planning Board review.” 
 
On April 10, 2019, the Code Enforcement Officer issued a building permit to the applicant’s builder for the 
construction of a duplex home, 28’ x 50’ in dimensions with proposed decks and steps, for 7-9 Stoneridge 
Way. The building permit was subsequently revised on May 3, 2019, after it was discovered that the 
proposed duplex would create an additional dwelling unit over the four (4) permitted under the original 
approval of the ROW referenced above. The conditions of approval for the duplex in the May 3rd permit 
required that the applicant return to the Planning Board when the fourth is built to upgrade the road to the 
required specifications. The Code Enforcement Officer indicated there would be no Certificate of 
Occupancy issued for either unit without Planning Board approval of the updated right-of-way plan.   
 
Staff Review 

 
1. The original ROW plan was approved with a road classified as a private way.  According to the 

Street classification (16.8.4.3) of our Code, “Private ways are dead-end, very-low-volume 
residential streets that connect to streets of a higher classification and function similar to an 
individual driveway by providing a low standard two-way traffic flow. Private ways may not be 
used in high-density residential developments or subdivisions of four or more lots. Private ways 
cannot be dedicated for public acceptance, and all maintenance and improvements must be 
controlled by proprietorship, corporation, association or deed covenants. The ADT would be 12 to 
35 trip ends.” Adding an additional dwelling unit bumps the street serving the development into 
Class II Private Street standards (based upon the ADT). 

2. Table 1 in Chapter 16.8, Attachment 1, under Street Width Design the following are required for a 
street serving five (5) dwelling units: 40-foot-wide ROW; 20 feet of travel pavement; 5’ 
sidewalk/pedestrian way; and gravel shoulders on both sides.  The ROW is 40 feet wide but the 
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way does meet the other street width design standards. The applicant has requested waivers from 
the requirements but did not include one for the gravel shoulders. The justification given for the 
waivers is the existence of a large wetland area along the existing way which would be impacted 
by the required improvements.  

3. Since the June 13th meeting, Staff has worked with the applicant to revise the ROW plan to add 
language relating to potential conditions of approval that the Board discussed with the applicant at 
the June 13th meeting.  Additional plan information has also been added to comply with plan 
requirements.  Staff has also reviewed a proposed private road maintenance agreement document 
furnished by the applicant.  Staff suggested  a few changes that would include adopting by-laws 
for the association and fleshing out the maintenance costs, dues and enforcement process 
for collecting the dues    

Recommendation / Action 
Staff has been informed that the applicant will not have the revised plan and proposed private road 
association documents in time for the packets.  The revised plans will be provided at the meeting and the 
road association documents handled as a condition of approval as outlined below. 
  

Move to approve the waiver requested from Section 16.8, Table 1b. Travel pavement to allow the 
existing gravel surface. 

 
Move to approve the waiver requested from Section 16.8.4.13, Table 1c. Sidewalk/pedestrian way 
to not require the construction of a sidewalk along the existing ROW. 

 
Move to approve the waiver requested from Section 16.8, Table 1d. Gravel shoulder to not require 
gravel shoulders on both sides. 

 
Move to approve the right-of-way plan application with associated plan dated from owner / 
applicant, Joshua L. Philbrick for an additional dwelling unit on a 4.89-acre lot on a private 
right-of-way off Remicks Lane (Tax Map 65 Lot 17) in the Residential Rural (R-RL) Zone with 
the following conditions:  

1) No more than five (5) dwelling units may be serviced by Stoneridge Way until the road 
is brought up to the Town’s Class II Private Streets road design and construction 
standards.  This requirement may not be waived, except for the required sidewalks; and, 

2) A formal private road association must be formed and chartered to maintain the ROW 
with approval of the association documents by the Kittery Planning Department and the 
Town Attorney. 

 



From: Jamie Steffen
To: "Josh77979@yahoo.com"
Subject: ROW Plan Wording and Conditions of Approval
Date: Thursday, June 20, 2019 8:43:00 AM
Attachments: PrivateRoadsandRoadAssociations.pdf

Hi Josh,
 
As I told on the phone, for the Planning Board meeting on July 11, we need to have the plan wording
revised to title the plan – Plan Depicting a “Right-of-Way”, Stoneridge Way or something along those
lines.  You should have Civil Consultants add under Notes or under a heading – Conditions of the
Approval:
 

1)      The Kittery Planning Board grants approval for no more than 5 dwelling units on Stoneridge
Way under existing road conditions (June 2019). No more than 5 dwelling units may be
serviced by Stoneridge Way until the road is brought up to the Town's Class II Private Streets
road design and construction standards. This requirement may not be waived, except for the
required sidewalks; and,

2)      A formal private road association must be formed and chartered to maintain the ROW with
approval of the association documents by the Kittery Planning Department and the Town
Attorney.

 
You should also have Civil Consultants add some further information to the plan:
 

1)      Zoning Information block – Residential – Rural R-RL Zone;
2)      Signature block for Planning Board approval;
3)      Names and address of the owner of record of the portion of Remicks Lane which abuts the

entrance to Stoneridge Way.
 

We will need 10 copies of 11” x 17” plans and 2 copies of a 24” x 36” plan by July 3rd.  I am also
including a guide for forming Private Road Associations that might be useful for you.
 
Please let me know if you have any further questions.   You can also have Civil Consultants contact
me if they have any questions about the new plan.
 
Thank you,
 
Jamie  
 

Jamie Steffen
Town Planner
Town of Kittery
200 Rogers Road
Kittery, ME 03904
1-207-475-1323
jsteffen@kitteryme.org

mailto:Josh77979@yahoo.com
mailto:jsteffen@kitteryme.org



Private Roads and Road Associations 


A privately owned road, commonly called a “private road,” is a road over which neither the 
municipality nor the general public has the right to pass by vehicle or on foot. Anyone using or 
repairing a privately-owned road without the owner’s permission is subject to an action by the owner 
for trespass (see 14 M.R.S.A. § § 7551-A and 7552; and Hatch v. Donnell, 74 Me. 163 (1882)). 


In general, a municipality has no legal right to spend public funds to repair, maintain or plow privately 
owned roads (Opinion of the Justices, 560 A.2d 552 (Me. 1989)). In emergency cases, such as a 
house fire in the winter, it is legal to send a snowplow down a privately owned road so that the fire 
truck can get in, but the owner is responsible for ensuring that the road is sufficiently maintained to 
allow the plow to get through. In 2009, the Legislature modified this law to allow municipal equipment 
to be used on private roads that were negatively impacting the water quality of a nearby “great pond” 
as listed by DEP.  
 
In 1989, the Maine Supreme Court ruled that public funds or equipment may not be used to maintain 
or plow privately owned roads (see Opinion of the Justices, 560 A. 2d 552 (Me. 1989)). This is true 
even if the public is not prevented by signs or gates from using the road. The Court’s reasoning was 
that the “implied consent of access” is transitory at best, and one or more of the road’s owners could 
at any time restrict access. 
 
For example, the municipality might make substantial repairs to a private camp road open to the 
public, only to find that the very next day the road was closed to public access. Therefore, the Court 
held that the proposed use of public funds to maintain a private road would represent an 
unconstitutional expenditure of public funds for a private purpose, thereby violating the “public 
purpose” doctrine of the Maine Constitution. 


Forming a Road Association 


Managing maintenance on private or camp roads that serve multiple users can be difficult. Questions 
about ownership, liability, and maintenance costs can become very complicated and cause hard 
feelings between neighbors. Forming a road association can be an effective means of avoiding or 
addressing these problems. By establishing a road association you can: 


1. centralize decision making; 


2. open lines of communication among members;  


3. legitimize the collection of members dues; 


4. set up an impartial means for managing money; 


5. establish legal authority (if necessary); and 


6. potentially avoid personal liability. 


Road associations can be loosely formed or highly organized. Generally, the more organized the 
association, the easier it is to maintain the road and share the cost. A good option for road 
associations is to incorporate as a non-profit corporation with the State of Maine and to develop a set 
of rules by which you will do business (by-laws). The primary purpose for incorporating is to protect 
individuals from personal liability. If an accident occurs (gross negligence aside), instead of an 
individual being held liable, the incorporated association would be liable. 
 
One of the best places to visit for detailed information is here: 


• http://www.maine.gov/dep/land/watershed/roadassociation.htm (Offsite) 


Incorporating as a Non-Profit 


Following are some steps to follow to form a non-profit corporation: 



http://www.maine.gov/dep/land/watershed/roadassociation.htm





• Discuss incorporating ahead of time with all the landowners that benefit from the road. This 
gives people an opportunity to ask questions, express concerns, and it gives you the 
opportunity to discuss the benefits. 


• Notify landowners at least 30 days ahead of time - preferably in writing - of the meeting to 
discuss and vote for incorporation. 


• Hold the meeting. Be sure to have a clear agenda and stick to it. Set aside plenty of time for 
discussion, and take accurate minutes. 


• Vote. A majority vote is necessary to pass a motion to form your non-profit corporation. 


• If a majority of the landowners vote for incorporation, visit the Secretary of State’s website 
here:  


o http://www.maine.gov/sos/cec/corp/nonprofit.html (Offsite) 


Complete the form entitled “Non-Profit Corporation, State of Maine, Articles of Incorporation.” This 
form can be obtained from the Maine Secretary of State at 101 State House Station, Augusta, Maine 
04333-0101 (Tel: 207-624-7736). There is a small annual filing fee. If your annual gross receipts are 
normally less than $5,000, your non-profit organization is exempt from paying income tax under 
Section 501(c)(3) of the Internal Revenue Code. If your annual receipts are over $5,000, you can 
apply to the IRS for exemption designation using form 1023. 


By-Laws 


Your next step is to adopt by-laws and elect officials. Topics covered by the by-laws should include 
items such as: 


• A purpose statement (describe the location of your private road and that you have formed for 
the purposes of maintaining the road) 


• membership (who is eligible to be a member and vote) 


• dues 


• election of officers 


• duties of directors and officers 


• meetings 


 
By-laws should be tailored to each association’s needs, so you may want to consider hiring a lawyer 
experienced in private road agreements to help you set up your by-laws. The State of Maine has a 
Private Way Law ( http://janus.state.me.us/legis/statutes/23/title23ch305sec0.html , Subchapter II).  


The law allows landowners to underwrite necessary maintenance costs and establishes an enforcement 
process for collecting dues. To qualify under this law, a private road must: 


• provide access to four or more parcels of land; 


• benefit three or more different landowners; 


• have three or more parcel owners who agree to file; and 


• not be a road constructed or primarily used for commercial or forest management purposes. 


Essentially, this law allows for the recouping of maintenance costs, but specific procedures must be 
followed so landowners have the opportunity to vote on proposed maintenance projects. If an owner 
neglects to pay his or her dues, the money (plus costs and attorneys fees) may be recovered in a civil 
action.  


(Excerpted from "Camp Road Maintenance Manual, A Guide for Landowners"; developed by Kennebec 
County Soil and Water Conservation District with assistance from the Maine Department of 
Environmental Protection; June 2000). 
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