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Town of Kittery 

Planning Board Meeting 

August 9, 2018 

 
Miller Road – Major Subdivision Final Plan Review 

Action: Accept application as complete; Approve or deny final plan Owners Paul E. and Peter J. McCloud 

and Applicant Joseph Falzone requests consideration of a 6-lot conventional subdivision on land along Miller 

Road (Tax Map 59 Lot 20) in the Residential-Rural (R-RL) and Resource Protection Overlay (OZ-RP) Zones. 

Agent is Ken Wood, Attar Engineering. 
 
 

PROJECT TRACKING 

REQ’D ACTION COMMENTS STATUS 

YES 
Sketch Plan Completeness 

Review/Approval  
Approved 5/10/18 APPROVED 

YES Site Visit Held on 5/1/18 HELD 

YES 
Preliminary Plan Review 

Completeness/Acceptance 
Accepted on 6/12/18 ACCEPTED 

YES Public Hearing Held on 7/26/18 HELD 

YES Preliminary Plan Approval Approved 7/26/18 APPROVED 

YES 
Final Plan Review and 

Decision 
Possible for 8/9/18 PENDING 

Applicant:  Prior to the signing of the approved Plan any Conditions of Approval related to the Findings of Fact along with waivers and 

variances (by the BOA) must be placed on the Final Plan and, when applicable, recorded at the York County Registry of Deeds.  PLACE 

THE MAP AND LOT NUMBER IN 1/4” HIGH LETTERS AT LOWER RIGHT BORDER OF ALL PLAN SHEETS.   As per Section 

16.4.4.13 - Grading/Construction Final Plan Required. - Grading or construction of roads, grading of land or lots, or construction of buildings is 
prohibited until the original copy of the approved final plan endorsed has been duly recorded in the York County registry of deeds when 

applicable.  

 

Background 

Miller Road lies between Bartlett Road and Norton Road. This lot lies closer to Norton Road and abuts 

Hutchins Creek. It is approximately 9.9 acres and 6 lots are proposed. Large portions of two lots lie within the 

Resource Protection Zone and FEMA Flood Zone A as shown on FEMA maps. The Applicant sought and 

received a Letter of Map Amendment (LOMA) from FEMA to remove the lots from the floodplain.  

 

The Applicant requested that the Town agree to adjust the Resource Protection Overlay boundary (OZ-RP) to 

align with the LOMA boundary. DEP advises that the Town pursue a formal shoreland zoning map change 

because the boundary adjustment concerns a difference of greater than 100 feet. The Applicant is therefore 

requesting a special exception permit for Lots 1 and 6 which both lie partially within the Resource Protection 

Overlay which the Board will consider along with this final subdivision plan approval. 

 

Public Hearing on July 26, 2018 

 

The Planning Board took public comments – discussion on the language describing the no-cut, no-disturb 

buffers and leaving the duff (layer of organic material such as leaves, twigs and pine needles which carpet a 

woodland) as well as ensuring the understory remained and wasn’t mowed were central.  

 

The Board voted to approve the waivers, the special exception request for a conventional subdivision and the 

preliminary plan. 

 

 

 

 

ITEM 1 
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Staff Review 

 

1. Submission: Staff has the following comments on the final subdivision plan submission. 

 

a. The map number (of the map and lot) is incorrect – should be Map 59 not 56. 

b. Notes 10 and 11 should state that no cutting of dead, dying, or hazardous trees or invasive 

species within the no-cut no-disturb buffers may occur without a permit from the Shoreland 

Resource Officer for the Town. The HOA document should also state this in identical 

language. Please see Note 8 for additional comments. 

c. All notes that reference sections from Title 16 must match the new online formatted Title 16 

as follows: 

i. Note 17 should reference 16.10.7.2.O 

ii. Under Waivers, Note 1 should reference 16.10.5.B(2). 

iii. Also under Waivers, Note 2 should reference 16.8 Table 1 (Attachment 1). The note 

should also spell “the” correctly. 

d. Should a sample log sheet be included for routine maintenance of the stormwater 

management systems in the HOA document? 

e. Because the public hearing was held a week after the submission deadline for the August 9th 

meeting, the Applicant received feedback from the Board for final plan that couldn’t have 

been accounted for. The Board approved the preliminary plan with the following conditions: 

i. All CMA comments must be addressed 

ii. Impervious surface calculations must be added to the plans 
iii. The HOA document and plans must be updated to reflect the no-cut, no-disturb buffer 

requirements including that any cutting of dead, dying or hazardous trees which 

while allowed, must receive a permit through the Town – language to be approved by 

the Shoreland Resource Officer. See additional comments in Note 8. 
Other Reviews or Permits: 

f. The final plans will be reviewed by CMA and their report will be included in the packet.  

g. The HOA document will be reviewed by the Town Attorney with any necessary changes 

made by the Applicant prior to the Chair signing the final mylar for recording.  

h. Has the Applicant received any necessary DEP permits? If so, any permits should be 

provided to the Planning office prior to the Chair signing the final mylar. 

 

2. Floodplain, Resource Protection Overlay and Wetlands. The lot proposed for subdivision is roughly 

shaped like an “L” as it lies along Miller Road. Current floodplain maps (actually both the FEMA 

maps in effect and the 2013 FEMA draft maps) show that the longest/deepest portion of the lot from 

Miller Road to the end of the lot as it runs along Hutchins Creek has a band of varying width located 

within the flood zone. The FEMA floodplain boundary and Kittery’s Resource Protection Overlay 

boundaries appear to correlate. FEMA has granted the Applicant’s LOMA request to revise the 

floodplain, shrinking the floodplain area considerably.  

 

a. As mentioned earlier, the Applicant is requesting a special exception request per 16.3.2.19 

because DEP advises that any Resource Protection boundary adjustment greater than 100 feet 

should go through a formal shoreland zoning map change. The Town will pursue this 

shoreland zoning map amendment as a separate process.  

 

3. Calculations for Net Residential Acreage. Per Title 16.7.8 Net Residential Acreage has been 

calculated and is shown as note 6 on Sheet 1 of the plans.  
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4. Dimensional standards. All lots meet the 40,000 sf requirement in the R-RL Zone. Building 

envelopes are shown. 50-foot no-cut, no-disturb buffers are shown along Miller Road. Setbacks (side 

yards) are shown. The 150-foot frontage requirements are met. There are 40-foot setbacks shown for 

the three lots that abut the ROW per front yard requirements. The ROW is itself, 40 feet, and curves 

slightly per the Board’s preference from the last meeting. The ROW is separate from the lots it serves, 

meaning they do not derive any area from the ROW. There is a hammerhead to allow for turnaround. 

 

5. Stormwater. Two stormwater ponds and their associated easements are shown along Miller Road in 

front of Lots 1 and 2. Two significant trees are noted on Sheet 2 to remain. 

 

6. Scenic Road/No-Cut Buffers. Miller Road is listed as a Scenic Road in the Comprehensive Plan 

(scenic roads are also addressed in the Comp Plan update that is being considered for adoption). 50-

foot no-cut, no-disturb buffers are provided along Miller Road, along the wetland setback and along 

the southwestern edge of Lot 5. A 40-foot no-cut, no-disturb buffer of 40 feet is also provided along 

the back of Lots 3-5. These buffers are described by Notes 10 and 11 but additional language is 

needed. Please see Note 8. 

 

7.  Road and Shared Driveway. The plan submitted shows a 40-foot ROW with an 18-foot gravel travel 

way to be shared with Lots 1, 2 and 6. No shoulders, sidewalks or pedestrian ways are being 

proposed.  

a. Note 12 states that the ROW shall be and must remain a private road, with the property 

owners, HOA or other such entity bearing all responsibility for maintenance including but not 

limited to, snowplowing, paving and stormwater system operation and repair.  

b. The driveway easement width and the travel way width for Lots 4 and 5 are shown on the 

plans. 

c. A significant tree (“existing oak 30 DBH to remain”) is noted on Sheet 2 near the shared 

driveway location with the driveway placed to avoid it. 

 

8. HOA Document. The HOA document submitted includes all six lots.  

a. Any removal of vegetation in the OZ-RP zone or no-cut zones will require a permit from the 

Shoreland Resource Officer and the HOA document should clearly state this. This includes 

hazard/dead/dying trees and invasive species. The Town will issue a permit to remove 

hazard/dead/dying trees and invasive species but requires a permit to monitor cutting and to 

determine whether or not replanting needs to occur in the Resource Protection zone. The 

HOA document on page 8, numbers 3.28 and 3.30, should be updated to reflect the language 

above and in Note 8b below. Notes 10 and 11 on Sheet 1 should share the same language. 

b. No-disturb means that the organic layer known as duff that carpets woodlands must remain 

and no mowing will be allowed. This definition should be included in both the plans and the 

HOA document. The applicant should work with the Shoreland Resource Officer to ensure 

the HOA document and the plans are the same per discussion at the 7/26/18 meeting. Because 

the revised HOA document was received after the submittal deadline staff has not had a 

chance to fully review and provide comment on amendments. This will need to be completed 

prior to review by the Town’s attorney for compliance.  

 

9. Peer Review. CMA reviewed the plans and submitted a report for this meeting. 

a. The applicant needs to provide information as requested in the report and work with staff on 

amending the stormwater inspection and maintenance log 

b. A waiver request was submitted for small increases in stormwater flows at two analysis 

points with justification. The wooded treatment buffers are not modeled in the quantity 

analysis upstream of the existing culverts though serve to slow runoff from the developed lots 

and promote sheet flow prior to discharge to the existing culverts. The existing culverts are 
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properly sized to accommodate the slight additional runoff from the developed lots and the 

small increase in discharge is considered negligible and not expected to have adverse 

impacts. Staff finds the justification sufficient.  

 

Recommendations 

Final Plan review completes the formal permitting process for a subdivision. The Board is charged with 

giving the Applicant any additional guidance in regards to the plan prior to final vote. In addition, the Board 

will need to consider the special exception requests for single-family residences on Lots 1 and 6 in the 

Resource Protection Overlay and the waiver request for minor stormwater increases at two analysis points.  

 

CMA’s comments were minor in nature, therefore Staff recommends that the Board approve the final plan 

with conditions. 

 

Because the Applicant submitted final plan for the August 9th meeting (because the deadline was July 19th) 

before the public hearing was held on July 26th, the motion below reflects the same conditions as were 

suggested for the preliminary plan approval with any additional conditions the Board may wish to add.  

 

Action 

 

If the Board agrees with Staff recommendations, the Board may use the following motions: 

 

Move to approve the special exception request for plans dated July 19, 2018 from owners Paul E. and Peter 

J. McCloud and applicant Joseph Falzone which include two lots designated for single-family residences, 

known as Lot 1 and Lot 6 within a 6-lot subdivision on land along Miller Road (Tax Map 59 Lot 20) which 

lie within the Resource Protection Overlay (OZ-RP).  

 

Move to approve the waiver requested from Section 16.8.8.1 to allow for minor increases in stormwater 

flow at two analysis points for the final subdivision plan application dated July 19, 2018 from owners Paul 

E. and Peter J. McCloud and applicant Joseph Falzone for a 6-lot subdivision on land along Miller Road 

(Tax Map 59 Lot 20) in the Residential-Rural (R-RL) and Resource Protection Overlay (OZ-RP) Zones. 

 

Move to approve the final subdivision plan dated July 19, 2018 from owners Paul E. and Peter J. McCloud 

and applicant Joseph Falzone for a 6-lot subdivision on land along Miller Road (Tax Map 59 Lot 20) in 

the Residential-Rural (R-RL) and Resource Protection Overlay (OZ-RP) Zones with the conditions that all 

CMA comments must be addressed, impervious surface calculations added and that the HOA document be 

updated to reflect the no-cut, no-disturb buffer requirements including that any cutting of dead, dying or 

hazardous trees which while allowed, must receive a permit through the Shoreland Resource Officer [and 

any additional conditions the Board wishes]. 
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KITTERY PLANNING BOARD 

FINDINGS OF FACT -  Unapproved 

for 

Miller Road  

Major Subdivision Plan 
 

Note:  This approval by the Planning Board constitutes an agreement between the Town and the Developer incorporating the 

Development plan and supporting documentation, the Findings of Fact, and all waivers and/or conditions approved and required by 

the Planning Board.  

 

WHEREAS: Owners Paul E. and Peter J. McCloud and Applicant Joseph Falzone requests consideration of a 6-

lot conventional subdivision on land along Miller Road (Tax Map 59 Lot 20) in the Residential-Rural (R-RL) 

and Resource Protection Overlay (OZ-RP) Zones. Agent is Ken Wood, Attar Engineering. 
 

Hereinafter the “Development”. 

 

Pursuant to the Plan Review meetings conducted by the Planning Board as duly noted in the Plan Review 

Notes dated 08/09/2018; 
 

Sketch Plan Review Held 5/10/2018 

Site Visit Held 5/01/2018 

Preliminary Plan Completeness Review Held, accepted 6/14/2018 

Public Hearing Held 7/26/2018 

Preliminary Plan Approval Granted (conditional) 7/26/2018 

Final Plan Approval Granted (conditional) 08/09/2018 

 

and pursuant to the Project Application and Plan and other documents considered to be a part of the 

approval by the Planning Board in this finding consist of the following and as noted in the Plan Review 

Notes dated 08/09/2018 (Hereinafter the “Plan”). 

1. Final Subdivision Plan, Attar Engineering, Inc. dated 7/19/2018 

2. Grading and Utility Plan, Attar Engineering, Inc. dated 7/19/2018 

3. Site Details, Attar Engineering, Inc., dated 7/19/2018 

4. Class A High-Intensity Soil Survey, Longview Partners, dated 1/17/2018 

5. Boundary & Topographic Survey, dated 3/21/2018 

 

NOW THEREFORE, based on the entire record before the Planning Board as and pursuant to the applicable 

standards in the Land Use and Development Code, the Planning Board makes the following factual findings 

as required by Section 16.10.8.3.4. and as recorded below:  

FINDINGS OF FACT 

Action by the Board shall be based upon findings of fact which certify or waive compliance with all the 

required standards of this title, and which certify that the development satisfies the following requirements: 

A. Development Conforms to Local Ordinances. 

The proposed development conforms to a duly adopted comprehensive plan as per adopted provisions in the 

Town Code, zoning ordinance, subdivision regulation or ordinance, development plan or land use plan, if 

any. In making this determination, the municipal reviewing authority may interpret these ordinances and 

plans. 
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Finding: The subdivision meets the requirements for a subdivision as laid out in Title 16. 

 

Conclusion: This standard appears to be met. 

Vote of  __  in favor  _  against  _  abstaining 

B. Freshwater Wetlands Identified. 

All freshwater wetlands within the project area have been identified on any maps submitted as part of the 

application, regardless of the size of these wetlands.  

Finding:  The wetlands associated with Hutchins Creek have been delineated and are depicted on the final 

plan. 

 

Conclusion: This standard is appears to be met. 

Vote of  __  in favor  _  against  _  abstaining 

C.  River, Stream or Brook Identified. 

Any river, stream or brook within or abutting the proposed project area has been identified on any maps 

submitted as part of the application. For purposes of this section, “river, stream or brook” has the same 

meaning as in 38 M.R.S. §480-B, Subsection 9. 

Finding: Hutchins Creek has been identified on the site as it serves as the western boundary of the property.  

The centerline of the creek is depicted on the final plan. 

 

Conclusion: This standard appears to be met. 

Vote of  __  in favor  _  against  _  abstaining  

D. Water Supply Sufficient. {and} 

The proposed development has sufficient water available for the reasonably foreseeable needs of the 

development. 

E. Municipal Water Supply Available. 

The proposed development will not cause an unreasonable burden on an existing water supply, if one is to be 

used. 

Finding: The subdivision will use private wells.  

 

Conclusion: This standard is not applicable. 

Vote of  __  in favor  _  against  _  abstaining 

 
F. Sewage Disposal Adequate. 

The proposed development will provide for adequate sewage waste disposal and will not cause an 

unreasonable burden on municipal services if they are utilized. 

Finding: The proposed development will not connect with Town Sewer. The proposed development will use 

individual septic systems.  
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Conclusion: This standard appears to be met. 

Vote of  __  in favor  _  against  _  abstaining 

G. Municipal Solid Waste Disposal Available. 

The proposed development will not cause an unreasonable burden on the municipality’s ability to dispose of 

solid waste, if municipal services are to be used. 

Finding: The proposed development will not burden the Town Resource Recovery Facility. 

 

Conclusion: This standard appears to be met. 

Vote of  __  in favor  _  against  _  abstaining 

H. Water Body Quality and Shoreline Protected. 

Whenever situated entirely or partially within two hundred fifty (250) feet of any wetland, the proposed 

development will not adversely affect the quality of that body of water or unreasonably affect the shoreline of 

that body of water. 

Finding: The proposed development is partially located within the Resource Protection Overlay Zone. All 

proposed development in the regulated zone is outside of the required 100-foot setback and will not adversely 

affect the water quality of the regulated wetland.  

 

Conclusion: This standard appears to be met. 

Vote of  __  in favor  _  against  _  abstaining 

I. Groundwater Protected. 

The proposed development will not, alone or in conjunction with existing activities, adversely affect the 

quality or quantity of groundwater. 

Finding: The proposed development will not adversely affect the quality or quantity of groundwater.   

 

Conclusion: This standard appears to be met. 

Vote of  __  in favor  _  against  _  abstaining 

 
J. Flood Areas Identified and Development Conditioned. 

All flood-prone areas within the project area have been identified on maps submitted as part of the 

application based on the Federal Emergency Management Agency’s Flood Boundary and Floodway Maps 

and Flood Insurance Rate Maps, and information presented by the applicant. If the proposed development, or 

any part of it, is in such an area, the applicant must determine the one hundred (100) year flood elevation 

and flood hazard boundaries within the project area. The proposed plan must include a condition of plan 

approval requiring that principal structures in the development will be constructed with their lowest floor, 

including the basement, at least one foot above the one hundred (100) year flood elevation. 

Finding: A portion of the property is located within a flood zone according to FEMA maps. A LOMA was 

requested and granted to the applicant. There is no proposed construction within a flood prone area based on 
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the floodplain boundary adjustment provided by the LOMA.   

 

Conclusion: This standard appears to be met.  

Vote of  __  in favor  _  against  _  abstaining 

K. Stormwater Managed. 

Stormwater Managed. The proposed development will provide for adequate stormwater management 

CMA, town peer-review engineer, reports that the applicant has prepared a complete stormwater design and 

associated analysis and the proposed development meets the requirements of the LUDC. The design was 

prepared by Attar Engineering and reviewed by CMA Engineers. 

 

Finding: The proposed development conforms to Title 16.8.8 Surface Drainage and will provide for adequate 

stormwater management.   

 

Conclusion: This standard appears to be met. 

Vote of  __  in favor  _  against  _  abstaining 

L. Erosion Controlled. 

The proposed development will not cause unreasonable soil erosion or a reduction in the land’s capacity to 

hold water so that a dangerous or unhealthy condition results. 

The Contractor shall follow MDEP best management practices for erosion and sediment control (silt fencing, 

silt sacks, etc.), and CMA engineers will be notified to observe application during construction (see 

conditions of approval #2). 

Finding: The proposed development conforms to Title 16.8.8 Surface Drainage and will provide for adequate 

erosion and sediment control measures on site.   

 

Conclusion: This standard appears to be met. 

 

Vote of  __  in favor  _  against  _  abstaining 

M. Traffic Managed. 

The proposed development will: 

1. Not cause unreasonable highway or public road congestion or unsafe conditions with respect to the use 

of the highways or public roads existing or proposed; and 

2. Provide adequate traffic circulation, both on-site and off-site. 

The proposed development does not require a traffic movement permit as it does not create an additional 100 

vehicle trips during peak traffic hours. CMA engineers have reviewed the on-site traffic circulation and found 

it to be adequate.  

Finding: With consideration of the waivers granted below, the proposed development conforms to Title 

16.8.9 Parking, Loading and Traffic and will provide for adequate traffic circulation.   

 

Conclusion: This standard appears to be met. 

 

Vote of  __  in favor  _  against  _  abstaining 
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N. Water and Air Pollution Minimized. 

The proposed development will not result in undue water or air pollution. In making this determination, the 

following must be considered: 

 

1. Elevation of the land above sea level and its relation to the floodplains; 

2. Nature of soils and sub-soils and their ability to adequately support waste disposal; 

3. Slope of the land and its effect on effluents; 

4. Availability of streams for disposal of effluents; 

5. Applicable state and local health and water resource rules and regulations; and 

6. Safe transportation, disposal and storage of hazardous materials. 

1. 1. The development is located outside of a Flood Hazard Area per the LOMA obtained from FEMA.  

2. 2 thru 6. Not applicable to the proposed development. 

Finding: It does not appear the proposed development will result in undue water or air pollution   

 

Conclusion: This standard appears to be met. 

Vote of  __  in favor  _  against  _  abstaining 

O. Aesthetic, Cultural and Natural Values Protected. 

The proposed development will not have an undue adverse effect on the scenic or natural beauty of the area, 

aesthetics, historic sites, significant wildlife habitat identified by the department of inland fisheries and 

wildlife or the municipality, or rare and irreplaceable natural areas or any public rights for physical or 

visual access to the shoreline. 

Finding: Miller Road has been identified as a scenic road – a no-cut, no-disturb buffer along Miller Road 

is provided. 

 

Conclusion: This standard appears to be met. 

Vote of  __  in favor  _  against  _  abstaining 

P. Developer Financially and Technically Capable. 

Developer is financially and technically capable to meet the standards of this section. 

Finding: The developer will provide an inspection escrow in an amount suitable to cover the costs of on-site 

inspection by the Peer Review Engineer to ensure the proposed development is constructed according to the 

approved plan.   

 

Conclusion: This standard appears to be met. 

Vote of  __  in favor  _  against  _  abstaining 

Chapter 16.6  DECISION APPEAL, VARIANCE and OTHER REQUESTS 

16.6.4.4 Special Exception Use Request. 

B.  The Planning Board will review, decide and may approve an applicant’s Special Exception Use 

request where the proposed project requires Planning Board review as defined in Section 16.10.3.2 or is 

located in a Shoreland or Resource Protection Overlay Zone. The Planning Board must find the proposed 

project and use meets the criteria set forth in Section 16.10.8.3.4 and 16.6.6. 

Finding: 

The proposed use of the Development as a conventional residential major subdivision located in the 

Residential- Rural zone appears to have no adverse impact with consideration of the conditions and factors 
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outlined in 16.6.6, including: 

 

1. Proposed use will not prevent the orderly and reasonable use of adjacent properties or of properties in 

adjacent use zones; 

 

2. Use will not prevent the orderly and reasonable use of permitted or legally established uses in the zone 

wherein the proposed use is to be located, or of permitted or legally established uses in adjacent use zones; 

 

3. Safety, the health, and the welfare of the Town will not be adversely affected by the proposed use or its 

location; and 

 

4. Use will be in harmony with and promote the general purposes and intent of this Code. 

 

Conclusion:  The requirement appears to be met 

Vote of  __  in favor  _  against  _  abstaining 

 

NOW THEREFORE the Kittery Planning Board adopts each of the foregoing Findings of Fact and based 

on these Findings determines the proposed Development will have no significant detrimental impact, and 

the Kittery Planning Board hereby grants final approval for the Development at the above referenced 

property, including any waivers granted or conditions as noted.   

 
Waivers: 

1) Plan scale per 16.10.5.2.B.2 from 1 inch=30 feet to 1 inch = 50 feet. 

2) Sidewalks: the applicant proposes no sidewalks on the private road since there no sidewalks on 

Miller Road to connect them to. 

 

Conditions of Approval (to be included as notes on the final plan in addition to the existing notes):   
 

1. No changes, erasures, modifications or revisions may be made to any Planning Board approved final 

plan. (Title 16.10.9.1.2) 

2. Applicant/contractor will follow Maine DEP Best Management Practices for all work associated with 

site and building construction to ensure adequate erosion control and slope stabilization. 

3. Prior to the commencement of grading and/or construction within a building envelope, as shown on 

the Plan, the owner and/or developer must stake all corners of the envelope. These markers must 

remain in place until the Code Enforcement Officer determines construction is completed and there is 

no danger of damage to areas that are, per Planning Board approval, to remain undisturbed. 

4.   All Notices to Applicant contained in the Findings of Fact (dated: 08/09/2018). 

 

Conditions of Approval (Not to be included as notes on the final plan):   
 

5. Incorporate any plan revisions on the final plan as recommended by Staff, Planning Board, or Peer 

Review Engineer, and submit for Staff review prior to presentation of final Mylar.  

6. The Home Owners Association (HOA) document must be reviewed and found satisfactory by the 

Town Attorney prior to the mylar being signed by the Chair. 

7. Provide the additional documents and/or responses to all CMA comments prior to presentation of final  

mylar. 
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Notices to Applicant:  (not to be included on the final plan) 

1. Prior to the release of the signed plans, the applicant must pay all outstanding fees associated with review, 

including, but not limited to, Town Attorney fees, peer review, newspaper advertisements and abutter 

notification. 

2. State law requires all subdivision and shoreland development plans, and any plans receiving waivers or 

variances, be recorded at the York County Registry of Deeds within 90 days of the final approval.  

3. One (1) mylar copy and one (1) paper copy of the final plan (recorded plan if applicable) and any and all 

related state/federal permits or legal documents that may be required, must be submitted to the Town 

Planning Department.  Date of Planning Board approval shall be included on the final plan in the Signature 

Block. 

4. The owner and/or developer, in an amount and form acceptable to the Town Manager, must file with the 

municipal treasurer an instrument to cover the cost of all infrastructure and right-of-way improvements and 

site erosion and stormwater stabilization, including inspection fees for same. 

5. This approval by the Town Planning Board constitutes an agreement between the Town and the Developer, 

incorporating the Plan and supporting documentation, the Findings of Fact, and any Conditions of 

Approval.  

The Planning Board authorizes the Planning Board Chair, or Vice Chair, to sign the Final Plan and the 

Findings of Fact upon confirmation of compliance with any conditions of approval.  

 

Vote of  __  in favor  _  against  _  abstaining 

 

APPROVED BY THE KITTERY PLANNING BOARD ON August 9, 2018 

 

 

 

Ann Grinnell, Planning Board Chair 

 
Per Title 16.6.2.A - An aggrieved party with legal standing may appeal a final decision of the Planning Board to the 

York County Superior Court in accordance with Maine Rules of Civil Procedures Section 80B, within forty-five 

(45) days from the date the decision by the Planning Board was rendered. 
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[DRAFT FOR PLANNING BOARD REVIEW/APPROVAL DATED __________________, 2018] 

 
 

DECLARATION OF COVENANTS, RESTRICTIONS, 
EASEMENTS, CHARGES AND LIENS 

FOR 
HUTCHINS CREEK HOMEOWNERS ASSOCIATION 

 A SIX-LOT SUBDIVISION 
MILLER ROAD, KITTERY, MAINE 

 
 

    This Declaration of Covenants, Restrictions, Easements, Charges and Liens 
for Hutchins Creek Homeowners Association (hereinafter ''Declaration”) is made 
this ____ day of _____________, 2018, by Joseph Falzone, the owner and 
developer, having a mailing address of 7B Emery Lane, Stratham New 
Hampshire 03885 (hereinafter the "Declarant”).   
 

WITNESSETH: 
 
    WHEREAS, Declarant is the owner of a certain parcel of land located in the 
Town of Kittery, State of Maine (hereinafter the "Subdivision"), as shown on the 
Subdivision Plan identified below, and 
 
    WHEREAS, Declarant desires to make the Subdivision subject to this 
Declaration in order to: (a) provide for the operation, maintenance, repair and 
replacement of certain common facilities and amenities located on the 
Subdivision Property; and (b) preserve the environment of the Subdivision and, 
to this end, desires to subject the Subdivision to the covenants, restrictions, 
easements, charges and liens, hereinafter set forth, each and all of which is and 
are for the benefit of said Subdivision and each owner of a Lot therein; and 
 
    WHEREAS, Declarant has deemed it desirable to create a private, non-profit 
corporation to which should be delegated and assigned the authority to: (a) carry 
out certain responsibilities relating to the common facilities and amenities 
described herein and (b) administer and enforce the covenants, restrictions, 
easements, charges and liens set forth herein; and 
 
    WHEREAS, Declarant has established under the laws of the State of Maine a 
private, non-profit corporation, Hutchins Creek Homeowners Association, for the 
purpose of exercising the aforesaid functions; 
 
    NOW, THEREFORE, the Declarant declares that the Subdivision is and shall 
be held, transferred, sold, conveyed and occupied subject to the covenants, 
restrictions, easements, charges and liens hereinafter set forth. 
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ARTICLE 1 
 

DEFINITIONS 
 
    The following words, when used in this Declaration or any Amendment thereto 
(unless the context shall prohibit), shall have the following meanings: 
 
1.01 “Articles" shall mean and refer to the Articles of Incorporation which are or 

shall be filed in the Office of the Maine Secretary of State and which 
establish the Association. 

 
1.02 “Assessment" shall mean a share of the funds required and which are to 

be assessed against an Owner and Lot for the payment of costs incurred 
by the Association for and including, but not limited to 

 
           (a)  Costs of maintaining roadway, common land, drainage and other 

similar facilities to the extent these facilities are not accepted for 
maintenance by governmental jurisdictions, 

 
(b)  Costs for goods and services determined by the Board to benefit the 
members,  

 
(c)  Reserves as determined by the Board,  

 
(d)  The maintenance and landscaping of roads and common areas in the 
Subdivision, and 

 
(e)  Incidental costs related to administration and enforcement of the 
covenants and restrictions described herein. 

 
1.03 “Association" shall mean and refer to the  HUTCHINS CREEK 

HOMEOWNERS ASSOCIATION, a private, non-profit, mutual benefit 
corporation organized and existing under the laws of the State of Maine. 

 
1.04 "Board" shall mean and refer to the Board of Directors of the Association. 
 
1.05 "Bylaws" shall mean and refer to the Bylaws of the Association and any 

amendments thereto. 
 
1.06 "Common Expenses" shall mean the expenses for which each such owner 

is liable, which shall include, but not be limited to 
 

(a) Costs of maintaining roadways, streetlights, sewer, water, drainage, 
snow storage area and other similar facilities to the extent these facilities 
are not accepted for maintenance by governmental jurisdictions, 
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(b) Costs for goods or services determined by the Board to benefit the 
members,  

 
(c) Reserves as determined by the Board,  

 
(d) The maintenance and landscaping of roads and common areas in the 
Subdivision, and 

 
(e)  Incidental costs related to administration and enforcement of the 
covenants and restrictions described herein. 

 
1.07 "Common Properties" shall mean the certain real and personal property 

designated for ownership by the Association and dedicated to the 
common use of Owners, including, but not limited to, the road and 
hammer-head  servicing the Subdivision and shown on the Subdivision 
Plan, the snow storage area shown on the Subdivision Plan, drainage 
easement areas shown on the Subdivision Plan and utility facilities, if any, 
not dedicated to governmental entities. 

 
1.08 "Declarant" shall mean and refer to Joseph Falzone, and its successors 

and assigns, who may own or acquire all or a portion of the Subdivision for 
development purposes, or a mortgagee who acquires title to any portion of 
the Subdivision by foreclosure against a Declarant. 

 
1.09 "Lot" shall mean and refer to an improved or unimproved residential lot, as 

shown upon one or more Subdivision Plans, together with any dwelling 
unit(s) and other improvements located thereon.   

 
1.10 "Member" shall mean and refer to all Lot Owners who shall be members of 

the Association in accordance with the provisions of Article 6 hereof. 
 
1.11 "Owner" shall mean and refer to the record owner, whether one or more 

persons or entities, of the fee simple title to any Lot but notwithstanding 
any applicable theory of title; the term Owner shall not include any 
mortgagee of a Lot until the mortgagee has acquired the fee simple title 
pursuant to foreclosure or any proceedings in lieu of foreclosure. 

 
1.12 “Subdivision Plan" shall mean and refer to the plan of land entitled, 

"Subdivision, Miller Road, Kittery, Maine”, prepared by Attar Engineering 
Inc., recorded in the York County Registry of Deeds in Plan Book _____, 
Pages ____, together with such other plans and amended plans as may 
be hereafter recorded. 
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ARTICLE 2 
 

TERM OF DECLARATION 
 
2.01 Term. This Declaration shall run with, apply to, and bind the Subdivision in 

perpetuity and shall inure to the benefit of, and be enforceable by the 
Declarant and Owners, as appropriate, and their respective legal 
representative, heirs, successors and assigns, except that the covenants 
and restrictions in Article 3 shall have an initial term of fifteen (15) years 
from the date this Declaration is recorded in the York County Registry of 
Deeds, at the end of which such covenants and restrictions shall be 
automatically extended for successive periods of five (5) years, unless at 
least five-sevenths of all of the Lot Owners vote to terminate any or all of 
said covenants and restrictions at a duly noticed and held meeting in 
compliance with the provisions of the Bylaws of the Association. 

 
2.02 Persons Bound. Unless otherwise indicated, all covenants, restrictions, 

easements, charges and liens herein are imposed on, charged on, and 
run with the land and bind the Lot Owners, their assigns, grantees, legal 
representatives, heirs and mortgagees. Failure to specifically refer to and 
include or incorporate this Declaration in deeds to Lots in the Subdivision 
shall not in any manner affect the validity and effectiveness of this 
Declaration upon any Lot made subject thereto. 

 
 

ARTICLE 3 
 

GENERAL COVENANTS AND RESTRICTIONS ON SUBDIVISION LOTS 
 
3.01 No Lot intended as an individual residential lot as shown on the 

Subdivision Plan shall be further divided without prior written approval of 
Declarant and the Town of Kittery Planning Board. 

 
3.02 Only single-family dwellings are allowed on each Lot.  All single-family 

dwellings must have at least a two-car garage. All dwellings must have a 
turning area on the Lot to prevent vehicles from backing into street. 

 
3.03 Lot grades shall not be changed in such a way as to divert the natural flow 

of water onto adjoining Lots. 
 
3.04 No building or structure shall be erected, except in conformity with the 

setback and other land use requirements of the Town of Kittery.          
Exceptions to the setback requirements set forth above may be granted 
within the sole discretion of the Declarant, but only to the extent permitted 
by the Town of Kittery ordinances. 

 
3.06 Each dwelling erected or constructed on any Lot shall contain a minimum 
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of one thousand seven hundred (1,700) square feet floor area. The 
method for determining the area of proposed buildings and structures shall 
be to multiply the outside horizontal dimensions of the building or structure 
at each floor level, excluding garages, breezeways, basements, decks, 
porches, patios and terraces in the calculation of the minimum square foot 
area. Exceptions to this restriction may be granted within the sole 
discretion of the Declarant upon written application by an Owner or 
prospective owner. 

 
3.07 Each Lot shall be served by an on-site wastewater disposal system and 

water service (drilled well).  The Owner of the Lot is responsible for 
maintaining and promptly repairing or replacing the wastewater disposal 
system in the event of malfunction; the septic tank should be pumped at 
least every two years.  

 
3.08 Once construction is commenced upon a Lot, completion of all 

construction shall be accomplished as soon as is reasonable and in no 
event shall it be longer than one year from the time of commencement to 
complete construction. Completion shall include, but shall not be limited to 
exterior finishing, exterior landscaping, decorating and driveways. 
Driveways shall be finished with asphalt, concrete or other hard, dustless 
finished surface approved by the Declarant.  

 
3.09 No temporary building, trailer, vehicle or structure shall be erected or 

placed on a Lot, except during the active phase of constructing a dwelling. 
For purposes of interpreting this clause, the "active phase of constructing" 
shall be limited to the period of one calendar year from the day work is 
commenced in clearing for the foundation of the dwelling.  Sheds and 
fences are permitted subject to the provisions of Article 9.     

 
3.10 No earth, stone or gravel removed from the site of a foundation shall be 

allowed to remain on a Lot in an unsightly manner. 
 
3.11 No structure on a Lot shall be left with an unfinished exterior. The exterior 

of all structures shall be kept in a proper state of repair and maintenance. 
 
3.12 All propane fuel tanks shall be installed in the ground.  All oil fuel tanks 

shall be installed on a concrete slab in either the garage or basement, or 
constructed within a permitted wall or structure so that they shall not be 
visible from adjoining properties, or the right of way shown on the 
Subdivision Plan. If above-ground or outside the home or garage, the 
structure or wall must also be reasonably landscaped. 

 
3.13 No incinerator shall be erected or maintained on any Lot. 
 
3.14 All garbage and trash containers must be placed in an adjoining attractive 

and suitable walled or screened area so that they shall not be visible from 
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other Lots or the right of way.  
 
3.15 No outdoor clothes drying areas shall be allowed except in the rear yard 

and shall be situated so as not to be visible from the adjoining Lots or the 
right of way. 

 
3.16 No trash, waste, filth, tools, or garden equipment shall be allowed to 

accumulate on a Lot or the exterior of any structure in such a manner as 
to give an unsightly appearance, to create a nuisance, or depreciate the 
Subdivision. 

 
3.17 No private swimming pools, tennis courts, or similar areas for outdoor 

physical activities or games, shall be erected or constructed on a Lot 
without the written approval of the Declarant. Above ground swimming 
pools will not be permitted. 

 
3.18 The Subdivision shall be used for private residential purposes only, and no 

commercial, manufacturing, or industrial use shall be permitted at any 
time, except for a professional home office; provided that 

 
        (a) In no instance shall the permitted professional home office occupy a 

space greater than fifteen percent (15%) of the entire floor area of the 
home in which it is contained;  

 
  (b) No noise, odor, or disorderly appearance shall be created that is 

unreasonably offensive to the surrounding Lots; and such use is not 
prohibited by zoning. 

 
3.19 An Owner, however, may, in his absence, rent his dwelling subject to the 

restrictions herein no more than twice in each calendar year.  In such 
events, the Owner, his tenant and their families are subject to the 
restrictions herein. 

 
3.20 An Owner shall be entitled to rent or lease his dwelling if 
 
          (a) There is a written rental or lease agreement specifying that 
 
             (i)  The tenant shall be subject to all provisions of this Declaration, 

the Bylaws and Rules and Regulations adopted by the Board; and 
            (ii)  A failure to comply with any provision of such Declaration, 

Bylaws and Rules and Regulations shall constitute a default under 
the agreement, permitting the commencement of eviction 
proceedings in accordance with Maine law; 

 
(b) The Owner gives each tenant a copy of the Declaration, Bylaws and 
Rules and Regulations; and 
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(c) The Owner provides the Board with a copy of the lease agreement, 
together with written authorization to the Board to order the eviction of the 
tenant for violation of the terms of said lease or the Declaration, Bylaws or 
Rules and Regulations at the reasonable expense of the Owner. 

 
3.21 No mobile home, trailer, or other similar, temporary or movable product or 

structure used as a living area shall be erected, placed, or caused to 
remain upon any Lot herein. Unregistered vehicles are prohibited unless 
stored in the garage. Small boats (less than 20 feet in length) and RV’s 
are permitted on Lots but shall be stored in a tidy manner.  

 
3.22 No vehicles shall be parked in driveways unless the length of the driveway 

is sufficient to hold the entire vehicle, and in no event shall vehicles be 
parked in such a manner as to inhibit or block access to Right of way. All 
driveways shall be used solely for the parking and storage of motor 
vehicles used for personal transportation, small boats and RV’s. Garage 
doors shall remain closed except when the garage is in use. No part of the 
right of way or snow storage area shall be used for repair, construction or 
reconstruction of any vehicle, boat, RV or any other item or thing except in 
an emergency. As long as applicable ordinances and laws are observed, 
the Board may cause the removal of any vehicle, boat or RV that is in 
violation of this Declaration. 

 
3.23 No obstruction of traffic in the Right-Of-Way and no blocking of entries to 

the various Lots by reason of the parking of vehicles and trailers are 
allowed. Lot Owners shall be responsible for any such obstruction by 
members of their households, their lessees, invitees, and guests. 

 
3.24 No snow, ice, gravel, loam, compost, leaves, fertilizers, other mineral 

waste products or commodities shall be piled or stored within ten (10) feet 
of lines of adjoining Lots. 

 
3.25 No noise or disturbance shall be made, suffered, or permitted on any Lot 

so as to constitute a nuisance to adjoining or neighboring Lots in the 
Subdivision. 

 
3.26 Any purchaser of a Lot in the Subdivision shall be allowed to keep on his 

premises common domestic household animals. In interpreting this 
clause, domestic animals shall be dogs, cats, birds, and related animals. 
Any and all other animals shall be considered non-domestic. Under no 
circumstances shall commercial dog kennels or veterinary facilities be 
allowed. The Board may adopt rules and regulations to govern the 
keeping of pets so as to insure that no pets of an Owner interfere with the 
rights of other Owners to quiet enjoyment of the Subdivision Property.  
Owners shall be responsible for the cleanup of all waste matter of their 
pets.  The Board may issue fines or order the removal of pets from the 
Subdivision for repeated violations of these restrictions. 
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3.27 Only one "For Sale" sign, not larger than six (6) square feet per side of a 

freestanding sign may be erected or displayed on any Lot or on any 
structure in the Subdivision.  No other signs or displays, including, but not 
limited to commercial signs, shall be erected or displayed on the Lots or 
structures, except with the written permission of the Homeowners 
Association. 

 
3.28  Lot No’s 1, 2, 3, 4, 5 and 6 are subject to wooded buffers as depicted on 

the plan, wherein cutting of vegetation is restricted in accordance with 
guidelines noted in General Notes 10 and 16 of the Final Subdivision Plan 
(Sheet 1). 

 
3.29 Fences. All fencing shall be wood, vinyl or natural stone. No chain link 

fencing is permitted except to enclose swimming pools. No fence 
exceeding six (6) feet in height shall be permitted on any lot, except as 
part of an approved tennis court layout. All fences shall be constructed 
with finished side facing away from the dwelling.  

 
3.30 Tree Removal. Within the wooded buffer areas and within 100’ of the 

Freshwater Wetland associated with Hutchins Creek, as depicted on the 
plan, cutting of vegetation is restricted in accordance with guidelines noted 
in General Notes 11 and 16 of the Final Subdivision Plan.  Invasive 
species such as Barberry, Russian Olive, Multi-Flora Rose and 
Bittersweet may be removed from wooded buffer areas. 

 
3.33     Prohibited Building Type and Vehicle Use and Storage Activities  
 No metal buildings are permitted. No all-terrain vehicles, off road vehicles 

or snowmobiles shall be used on the premises nor shall any such vehicles 
nor any commercial vehicles, pleasure or commercial boats, motor homes, 
campers, trailers, powered or non-powered, be kept on the premises 
except out of sight of the roadway or stored in a garage or outbuilding 
conforming to these covenants. Unregistered or uninspected automobiles 
or automobiles being repaired or refinished over a period in excess of 
fourteen (14) consecutive days shall be stored in a garage or other 
enclosed structure.  

 
3.34 Time for construction. The construction of any building shall be completed 

within nine (9) months from the time construction is begun. Completion is 
defined to include, but not limited to, exterior finishing, landscaping, paving 
and painting.  

 
3.35 Building and site maintenance. During construction, no unsightly condition 

shall be permitted to exist on the property. Materials shall be neatly 
stacked on site or placed within the incomplete structure. Stockpiling of 
materials and parking of construction vehicles and equipment when not in 
use shall be no closer than 50 feet from the roadway. Construction debris 
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shall be kept in a dumpster. Any disturbance to the land area within the 
subdivision roadway right of way shall be repaired to include pavement 
grading, loam and speed, and replacement of any shrubs or plantings 
which have been damaged or destroyed.  

 
3.36    Animals and pets.  
 A) No livestock or poultry of any kind shall be kept on any lots. Domestic 

dogs and cats are permitted provided that no kenneling or breeding for 
commercial purposes shall be allowed.  

 B) No domestic dogs, chained, tethered, roped, or otherwise secured 
outside of any dwelling causing any nuisance by reason of constant or 
continual barking shall be allowed in the subdivision.  

 
3.37    Yard Maintenance. All lot owners shall maintain lawns and landscaping in 

an attractive manner.  
 
3.38    Signs. No signs or billboards shall be erected or displayed on any lot or 

building thereon except a size not exceeding four (4) square feet as may 
pertain to the lease or sale of a lot or home.  

 
3.39    Rubbish Disposal. No dumping, burning, or burying of rubbish, waste, 

trash, garbage or other refuse shall be permitted. Garbage, trash and 
other refuse shall be kept in closed containers which shall be screened 
from sight or located within a building, and removed at regular intervals.  

 
3.40    Fuel Storage. No external tank for fuel storage shall be maintained unless 

buried, screened from sight or located within a building.  
 

  
 

ARTICLE 4 
 

COMMON PROPERTIES; EASEMENTS 
 
4.01  Members’ Easement of Enjoyment.  Subject to the provisions of this 

Declaration and the Bylaws and Rules and Regulations of the Association, 
every Owner of a Lot shall have a right and easement of use and 
enjoyment in and to use the Common Properties and such easement shall 
be appurtenant to and shall pass with the title to every Lot. 

 
4.02 Title to Common Properties.  The title to the Common Properties other 

than the “Drainage Easement” areas shall be conveyed in fee simple to 
the Association by the Declarant no later than XXXX.  The Association is 
hereby granted a perpetual easement over, through and under the 
“Drainage Easement” areas, including those located on the Lots, as 
shown on the Subdivision Plan for the purpose of cleaning, replanting, 
cutting, landscaping and otherwise maintaining the drainage swales, and 
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associated drainage facilities as required by the Kittery Planning Board.   
 
4.03  Easements.  The Subdivision and the rights and easements of enjoyment 

created hereby shall be subject to the following easements: 
 

(a)  Every Owner shall have an easement in the Common Properties to 
use the roads, walks and other common improvements located thereon, 
subject to the right of the Association to promulgate rules and regulations 
for the protection, use and enjoyment of the Common Properties or to 
suspend the voting rights of any Owner for any period during which any 
Assessment remains unpaid or violations of these covenants exist, but 
access to the Owner’s Lot shall not be denied. 

 
(b)  The right of the Association to dedicate or transfer any part of the 
Common Properties to any municipal, county, state, federal, or other 
public agency, authority or utility for such purposes and subject to such 
conditions as may be agreed upon by majority vote of the Owners at a 
duly noticed and held meeting in accordance with the Bylaws. 

 
(c)  The Declarant reserves a perpetual, non-exclusive, transferable 
easement, without limitation or restriction, to facilitate development of 
Subdivision.    

 
(d)  A blanket non-exclusive easement is reserved for the Declarant, its 
successors and assigns, in, upon, over, under, across, and through the 
Subdivision for the purpose of installation, maintenance, repair, and 
replacement of all utility lines and any other equipment and machinery 
necessary or incidental for the proper function of any utility systems 
serving the Subdivision or any other development on adjacent or nearby 
land, which easements may be specifically conveyed to a public utility or 
municipality supplying the service.  The easements created by this section 
4.03(d) shall include, without limitation, rights of the Declarant or the 
appropriate utility or service company or governmental agency or authority 
to install, lay, maintain, repair, relocate and replace gas lines, pipes and 
conduits, water mains and pipes, sewer and drain lines, drainage ditches 
and pump stations, telephone wires and equipment, television equipment 
and facilities (cable or otherwise), electrical wires, conduits, equipment, 
ducts and vents over, under, through, along and on the Lots and Common 
Properties.  Notwithstanding the foregoing, any such easement shall not 
be exercised as to materially interfere with the use or occupancy of any 
dwelling on a Lot. 

 
(e)  A blanket and non-exclusive easement is reserved for the Declarant, 
its successors and assigns, in, upon, over, under, through and across the 
Subdivision as long as the Declarant, its successors and assigns shall be 
engaged in the construction, development, and sale of lots within the 
Subdivision. 
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4.04 Use and Maintenance of Subdivision Road.  Lot’s 1, 2 and 6 shall be         

benefited with a non-exclusive right and easement to use the private right 
of way and cul-de-sac to be named “Hutchins Creek” which provides 
access to and from Miller Road, a public way.  The Common Expenses 
shall include the Owners’ proportionate share of the costs (the “Road 
Costs”) of maintenance, repair, and replacement of right-of-way.  Lot’s 4 
and 5 shall have similar use and responsibilities to the shared driveway 
located on their common sideline.  

 
4.05  Stormwater/Erosion Control. The Association shall maintain all stormwater 

drainage swales, culverts, storage areas and related improvements 
located within the Subdivision, which includes all Common Properties and 
the Lots. Alteration or disturbance of stormwater improvements 
constructed by Declarant or the Association in accordance with the 
drainage plan approved by the Town of Kittery is strictly prohibited, the 
breach of which shall provide the Declarant and the Association, with all 
available legal and equitable remedies, together with the right to recover 
attorneys fees and cost from the party in breach in connection with any 
enforcement action.  Maintenance of Other Drainage Facilities and 
Erosion Control Practices during Construction. 

 
The Miller Road Subdivision located on Miller Road, Kittery, Maine 
contains specific Best Management Practices (BMP’s) for the conveyance, 
storage, and treatment of stormwater and the prevention of erosion.  
These BMP’s consist of a stormwater treatment area, swales and culverts 
for stormwater and a stabilized construction entrance, siltation fences and 
seeding/fertilizing and mulching controls for erosion control.  All 
Stormwater Treatment, Drainage and Permanent and Temporary Erosion 
Control Practices shall be inspected during construction, annually after 
construction or after a storm event which produces 1” of rainfall or greater 
within a 24-hour period.  As these BMP’s have been required of Declarant 
during the construction phase, Declarant reserves to itself, its successors 
and assigns, all rights of entry in and to any Lot for any purpose consistent 
with the BMP’s.  In particular, but without limitation, Declarant reserves 
such rights for the following purposes:  

 

Stormwater Treatment Areas 
The Stormwater Treatment area to ensure that there is no channeling of 
stormwater and that no debris accumulates within the detention areas.   
The vegetative cover conditions shall be maintained.  The inlets and 
outlets shall be inspected for erosion and any evidence of debris that 
could clog the culverts.  Emergency spillways and level spreaders shall be 
inspected for any evidence of drilling and channeling and shall be 
maintained to promote a level, sheet-flow discharge.     
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Swales 

All swales should be inspected for accumulation of debris, which could 
adversely affect the function of this BMP.  These areas should also be 
maintained to have gradual slopes, which prevents channeling of 
stormwater and erosion of the bottom and sides of the swales.  

 
Culverts 

Culvert inlets and outlets should be inspected for debris, which could clog 
the BMP.  Additionally, the placement of rip-rap should be inspected to 
ensure that all areas remain smooth and no areas exhibit erosion in the 
form of rills or gullies.   

 
Snow Removal 

Snow shall never be plowed into wetland areas.  Additionally, a mostly 
sand mix (reduced salt) shall be applied during winter months to prevent 
excessive salt from leaching to the wetland areas.  Excess sand shall be 
removed from the storage areas, all paved surfaces and adjacent areas 
each spring.     

 

Stabilized Construction Entrance 
The stabilized construction entrance shall be inspected to ensure that all 
stone materials remain in place and that the entrance is not clogged with 
silt and mud.  This BMP must remain effective in removing silt from 
construction vehicles prior to travel on the public way, Miller Road. 

 

Siltation Fence   
All silt fences must be installed, inspected and repaired in accordance with 
the plan details and notes.  Excess silt must be removed from the up-
gradient side of the fence and all fences must remain in a vertical position. 

 
Seeding, Fertilizing and Mulching 

All exposed soil materials and stockpiles must be either temporarily or 
permanently seeded, fertilized and mulched in accordance with plan 
specifications.  This is one of the most important features of the Erosion 
Control Plan, which will provide both temporary and permanent 
stabilization.  Areas must be repaired until a 75% effective growth of 
vegetation is established.     

 
 

ARTICLE 5 
 

ASSESSMENTS 
 
5.01  General. The making and collecting of Assessments against Members for 

Common Expenses shall be pursuant to the Bylaws of the Association. 
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5.02  Share of the Common Expenses. Each Member shall be liable for an 
equal share of the common expenses except that the Declarant shall pay 
all direct costs necessary to operate the Association and maintain its 
property until XXXX. 

 
5.03  Annual Assessment. The annual common expense incurred for operation, 

maintenance, improvement, and repair of the Common Properties shall be 
estimated in accordance with the Bylaws of the Association. The Annual 
Assessment will be payable in semi-annual installments based on the 
projected annual common expense. 

 
5.04 Non-Waiver. The liability for assessments may not be avoided by waiver 

of the use or enjoyment of any Common Properties or by the abandoning 
of a Lot for which assessments are made. 

 
5.05 Interest, Application of Payment. Owners paying assessments and 

installments of such assessments more than thirty (30) days after date 
when due shall be assessed a late fee and/or additional interest 
established by the Board of Directors.  All payments on accounts shall be 
first applied to interest and then to the assessment first due. 

 
5.06 Lien for Assessments. The Association shall have a lien on each Lot for 

any unpaid assessments, together with interest thereon against the Owner 
of such Lot, together with a lien on all real property, improvements and 
tangible personal property located upon said Lot, except that such lien 
upon the aforesaid tangible personal property shall be subordinated to 
prior bona fide liens of record. Reasonable attorneys' fees incurred by the 
Association, to the extent allowable by law, incident to the collection of 
such assessments or the enforcement of such lien, together with all sums 
advanced, shall be payable by owner and secured by such lien. The 
Association's lien shall also include those sums advanced on behalf of 
each Owner in payment of his obligation for use. 

 
5.07 Subordination of the Lien to Mortgages. The lien for assessments as 

hereinabove provided for shall be inferior to the lien of any institutional 
mortgage or mortgages. Sale or transfer shall not affect the assessment 
lien. However, the sale or transfer of any Lot which is subject to the 
mortgage of any institutional lender, pursuant to foreclosure proceedings 
under such mortgage or any proceeding or deed in lieu of foreclose 
thereof, shall extinguish the lien of such assessments as to payments 
thereof, which became due prior to such sale or transfer. 

 
5.08 Collection and Foreclosures. The Board of Directors may take such 

actions as they deem necessary to collect assessments of the Association 
by personal action or by enforcing the foreclosing interests of the 
Association. 
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ARTICLE 6 

 
HUTCHINS CREEK HOMEOWNERS ASSOCIATION 

 
6.01 Association. In order to provide for the proficient and effective 

administration of the Subdivision by the Lot Owners, a non-profit, mutual 
benefit corporation known and designated as Hutchins Creek 
Homeowners Association has been or shall be organized under the laws 
of the State of Maine, and said corporation shall administer the operation 
and management of the Subdivision and undertake and perform all 
actions and duties incident thereto and in accordance with the terms, 
provisions, and conditions of this Declaration and in accordance with the 
terms of the Articles of Incorporation, its Bylaws, and Rules and 
Regulations promulgated by the Association from time to time. 

 
6.02 Articles of Incorporation. The Articles of Incorporation for the Association 

will be filed with the Maine Secretary of State. 
 
6.03 Limitation upon Liability of Association. Notwithstanding the duty of the 

Association to maintain or repair portions of the Subdivision, the 
Association shall not be liable to any Owner for injury or damage, other 
than the costs of maintenance and repair, caused by any latent condition 
of the property to be maintained and repaired by the Association, or 
caused by the elements or other owners or persons. 

 
6.04 Restraint upon Assignment of Shares and Assets. The share of a Member 

in the funds and assets of the Association cannot be assigned, 
hypothecated or transferred in any manner, except as an appurtenance to 
his Lot. 

 
6.05 Approval or Disapproval of Matters. Whenever a decision of the 

Association is required upon any matter, whether or not the subject of an 
Association meeting, such decision shall be expressed in accordance with 
the Bylaws of the Association. 

 
6.06 Membership. The Record Owners of Lots in the Subdivision shall be 

Members of the Association and no other persons or entities, except that 
Declarant shall be entitled to membership. Membership shall be 
established by acquisition of ownership of fee title or other interest in a Lot 
whether by conveyance, devise, judicial decree, foreclosure or otherwise, 
subject to the provision of this Declaration and by the recordation in the 
York County Registry of Deeds of the deed or other instrument 
establishing the acquisition and designating the Lot affected thereby and 
by the delivery to the Association of a true copy of such recorded deed or 
other instrument.  The new Owner designated in such deed or other 
instrument shall thereupon become a Member of the Association, and the 
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membership of the prior Owner as to the Lot designated shall be 
irrevocably and automatically terminated. 

 
6.07 Voting. Except as otherwise set forth in the Articles of Incorporation or 

Bylaws regarding Declarant's voting rights, on all matters to which the 
members shall be entitled to vote, there shall be only one vote for each 
Lot. 

 
6.08 Controls by Declarant. Notwithstanding the foregoing or anything 

contained in this Declaration to the contrary, Declarant shall have the sole 
and exclusive right to appoint officers and directors of the Association until 
the earliest to occur of the following: 

 
         (a)  XXXX; or 
         

(b)  Declarant's written notice to the Association of its election to transfer 
control to the Association. 

 
During the period of control as set forth herein, Members of the 
Association, otherwise qualified hereunder, shall have non-voting 
membership, unless the provisions of this sentence expressly are waived 
relative to a particular issue by a writing signed by the Declarant.  Upon 
Declarant turning control of the Association over to the Members as 
provided herein, it shall file appropriate documents in the York County 
Registry of Deeds.  Thereafter, for so long as Declarant has any 
ownership interest in Subdivision property, it shall continue to have the 
right to appoint one Member of the Board of Directors as provided in the 
Bylaws. 

 
ARTICLE 7 

 
NOTICES TO ASSOCIATION 

 
7.01 Notice of Lien. An Owner shall give notice to the Association of every lien 

upon his Lot other than for permitted mortgages, taxes, and special 
assessments within five (5) days after the attaching of the lien. 

 
7.02 Notice of Suit. An Owner shall give notice to the Association of every suit 

or other proceeding which may affect the title to his Lot, such notice to be 
given within five (5) days after the Owner receives knowledge thereof. 

 
7.03 Failure to Comply. Failure to comply with this Article 7 will not affect the 

validity of any judicial sale or foreclosure proceedings or deed in lieu of 
foreclosure. 

 
ARTICLE 8 
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AMENDMENTS 
 
8.01 General. The covenants, restrictions, easements, charges, and liens of 

this Declaration may be amended from time to time, but only by an 
instrument signed by not less than five-sevenths of all of the Lot Owners 
(including Declarant) or accompanied by a certificate of the Secretary of 
the Association that such a vote was cast at a duly called and held 
meeting of the Owners. However, until the Declarant has completed all of 
the contemplated improvements and closed the sales of all Lots within the 
Subdivision, or XXXX, whichever occurs earlier, no amendment(s) to this 
Declaration shall be effective, unless joined by the Declarant. It is further 
provided that in order to be effective any amendment to the Declaration 
must be recorded in the York County Registry of Deeds. 

 
8.02 Declarant's Rights. Notwithstanding anything herein to the contrary, the 

Declarant reserves the right to alter and amend this Declaration, as it 
deems necessary and /or appropriate for the protection and enhancement 
of the Subdivision or of any adjacent or contiguous land owned by the 
Declarant, and the Declarant shall not require or need the joinder of any 
Lot Owners, prior to such time as the Declarant conveys the last Lot of the 
Subdivision, elects to terminate its control over the Association or XXXX, 
whichever shall first occur, provided, however, that all such amendments 
shall be in compliance with the applicable laws of the State of Maine. 

 
8.03 Restricted Amendments. No amendment and no rule or regulation shall 

discriminate against any Owner or against any Lot unless the Owner so 
affected and his institutional mortgagee shall consent; and no amendment 
or rule or regulation may change the method by which the Owner shares 
the Common Expenses unless the Owner and his institutional mortgagees 
join in the execution of the amendment, except as otherwise provided 
herein. 

 
ARTICLE 9 

 
GENERAL 

 
9.01 Severability.  The invalidation in whole or in part of any section, 

subsection, sentence, clause, phrase, word or other provision of this 
Declaration shall not affect the validity of the remaining portions that shall 
remain in full force and effect. 

 
9.02 Rule against Perpetuities.  In the event any court shall hereafter determine 

that any provisions as originally drafted herein shall violate the rule against 
perpetuities, the period specified in this Declaration shall not thereby 
become invalid, but instead shall be reduced to the maximum period 
allowed under such rules of the law. 
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9.03 Arbitration.  Any dispute hereunder shall be submitted to binding 
arbitration under the Maine Uniform Arbitration Act, as may be amended.  
Any decision in arbitration may be filed in the Office of the Clerk, York 
County Superior Court, as a judgment, and shall be exclusive, final, and 
binding on the parties to the arbitration. 

 
 

ARTICLE 10 
 

RIGHTS AFFORDED LOT OWNERS AND INSTITUTIONAL LENDERS 
 
10.01 Availability of Documents.  The Association shall be required to make 

available to Owners and to holders, insurers or guarantors of any first 
mortgage, current copies of the Declaration, Articles, Bylaws, or other 
rules concerning the Subdivision and the books, records, and financial 
statements of the Association.  "Available" means available for inspection, 
upon request, during normal hours or under other reasonable 
circumstances. 

 
Upon written request to the Association, identifying the name and address 
of the holder, insurer or guarantor and the Lot number or address, any 
such eligible mortgage holder or eligible insurer or guarantor will be 
entitled to timely written notice of 

 
(a) Any condemnation loss or any casualty loss which affects a material 
portion of the project or any Lot on which there is a first mortgage held, 
insured or guaranteed by such eligible mortgage holder or eligible insurer 
or guarantor, as applicable; 

 
(b)  Any delinquency in the payment of assessments or charges owed by 
an Owner of a Lot subject to a first mortgage held, insured or guaranteed 
by such eligible holder or eligible insurer or guarantor, which remains 
uncured for a period of sixty (60) days; or 

 
(c)  Any lapse, cancellation or material modification of any insurance 
policy or fidelity bond maintained by the Homeowners Association. 

 
10.02 Rights of Mortgagees.  A first mortgagee, upon request, is entitled to 

written notification from the Association of any default in the performance 
by the Individual Owner of any obligation under the Declaration which is 
not cured within sixty (60) days.  In addition, first mortgagees of Lots may, 
jointly or singly, pay taxes or other charges which are in default and which 
may be or have become a charge against any Common Property and may 
pay overdue premiums on hazard insurance policies, or secure new 
hazard insurance coverage on the lapse of a policy for such Common 
Property, and first mortgagees making such payments shall be owed 
immediate reimbursement therefore from the Association. 
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IN WITNESS WHEREOF, the undersigned, being the Declarant herein, 
has hereunto set its hand and seal this _________ day of ___________ 2018. 
 
 
WITNESS:     Joseph Falzone 
                                 
 
  By:                                                                        

       Joseph Falzone 
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STATE OF MAINE 
COUNTY OF YORK     Date:  
 
    Then personally appeared the above named Joseph Falzone, and 
acknowledged the foregoing instrument to be his free act and deed in his said 
capacity and the free act and deed.  
 
      Before me,  
 
 
             
      Notary Public: 
      Printed Name: 
      Commission Expires: 
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