
 
 

 

 

TOWN OF KITTERY 
Planning and Development 

200 Rogers Road, Kittery, ME 03904 
Telephone: 207-475-1307  Fax: 207-439-6806 

 

TO: PLANNING BOARD  
FROM: JASON GARNHAM, DIRECTOR OF PLANNING & DEVELOPMENT 
SUBJECT: PROPOSED FIRST TIME SEPTIC VARIANCE AMENDMENT TO TITLE 16: PUBLIC 

HEARING 
DATE: JULY 13, 2023 
 
 
James and Tudor Austin are requesting a change to Title 16’s land use ordinance, specifically to §16.8.10 D. 
which concerns first-time septic variances. The Town’s current ordinance prohibits first time septic system 
variances sought to reduce setback distances. The State allows an applicant to apply for such a variance. The 
change proposed by the Austins would align Kittery’s ordinance with that of the State by referencing the State’s 
statute as the avenue by which an applicant could apply for such a variance. Please see the additional materials 
provided by the Austins as well as the letter from Kittery’s Code Enforcement Officers. 
 
In Kittery, a first-time septic system permit, which is the permit needed for property that does not have a septic 
system and is not replacing a septic system, must meet minimum setback distances from drinking water wells, 
wetlands and waterbodies, and if it cannot, the septic system is not allowed.  
 
The Planning Board advises Town Council regarding proposed changes to Title 16, Kittery’s Land Use Ordinances. 
The Board reviewed this proposal and voted to schedule a public hearing during the June 22, 2023 meeting. At 
this meeting the Board should hold a public hearing, discuss the implications of the proposed changes for future 
development in Kittery, and, if appropriate, vote on a recommendation to forward to Town Council.  
 
Action:  
1. The Planning Board should hear from the applicant and discuss the proposed amendment.  
2. Open, hold, and close a public hearing.  
3. If appropriate, vote on a recommendation for Town Council.  
 
Motions:  
Move to open/ close Public Hearing. 
Motion to recommend adoption of the proposed amendments by Town Council  
Move to recommend adoption by Town Council of amendments to Kittery Town Code §16.8.10 D to allow first-
time septic system variances as proposed by James and Tudor Austin in their petition submitted December 2, 
2022 (or as amended). 
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Staff Comments:  
The proposed amendment would enable development of septic systems on certain properties located within 
Shoreland areas which may currently be undevelopable due to zoning restrictions.  
 
Zoning ordinances are required by state law to be consistent with a comprehensive plan (MRS Title 30-A, Sec. 
4352). The following Goals and Objectives from Kittery’s Comprehensive Plan 2015-2025 relate to this 
proposed amendment: 
 
Goal 2: To protect Kittery’s Natural Resources including watershed, fresh water, wetlands and vernal pools, 
agricultural lands, forest resources, open space and recreation 

• Objective 2.1: Protect and preserve critical open spaces for passive recreation, visual impact and 
preservation of wildlife habitats, coastal (saltwater) wetlands, freshwater wetlands, and vernal pools 

• Objective 2.2: Increase opportunities for recreation 
 
Goal 6: To protect the town’s coastline, the working waterfront, and ENSURE APPROPRIATE access to and 
enjoyment of the water while protecting it from environmental impacts 
State of Maine Goal: To protect the State’s marine resources industry, ports and harbors from incompatible 
development and to promote access to the shore for commercial fishermen and the public 

• Objective 6.1. Increase access to the waterfront 
• Objective 6.3. Protect marine resources 

 
Goal 8: Ensure that the Town’s regulations support desired land uses 
Objective 8.1. Update Town code and apply land use regulations to guide desirable development in appropriate 
locations 

• 8.1.3. Review and revise Town codes to account for the impacts of sea level rise and climate adaptation 
• 8.1.5. Encourage the protection of open space and landscape features within developments and/ or in 

the no growth/ limited growth areas 
 
Summary:  
Town policies are mixed. Some prioritize preservation of natural resources and open space while others 
encourage activity in shore areas. Public health, safety, and environmental quality will be maintained via state 
and local permit processes which require adherence to specific standards. Staff find that the proposed 
amendment would not result in significant adverse impacts to public health and safety or the environment but 
could result in incremental development of shoreland or open space areas which policies generally discourage. 
Staff do not take a strong position in favor of or against the proposed amendment at this time. 
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