TOWN OF KITTERY

200 Rogers Road, Kittery, ME 03904
Telephone: (207) 475-1329 Fax: (207) 439-6806
KITTERY TOWN COUNCIL
COUNCIL CHAMBERS
March 28, 2022
6:00PM

The public may submit public comments via email, US Mail, or by dropping off written
comments at the Town Hall. Emailed comments should be sent to:
TownComments@Kitteryme.org.

The public may participate in the meeting via Zoom webinar. Register in advance for
the webinar at:

https://us02web.zoom.us/webinar/reqgister/WN OOqg6u-7ORcyrp 9YfltVOw

After registering, you will receive a confirmation email containing information about
joining the webinar. Webinar participants will be able to submit questions and comments
during a public hearing and public comment.
Comments received by noon on the day of the meeting will become part of the
public record and may be read in whole or in summary by the Council Chair.
1. Call to Order
2. Introductory
3. Pledge of Allegiance
4. Roll Call
5. Agenda Amendment and Adoption
6. Town Manager’'s Report
7. Acceptance of Previous Minutes

e March 14, 2022 Regular Meeting

8. Interviews for the Board of Appeals and Planning Board

9. All items involving the town attorney, town engineers, town employees or other
town consultants or requested officials.


mailto:TownComments@kitteryme.org
mailto:TownComments@kitteryme.org
https://us02web.zoom.us/webinar/register/WN_OOq6u-7ORcyrp_9YfltV9w

10. PUBLIC HEARINGS

a. (030222-1) The Kittery Town Council moves to hold a public hearing on a

new Victualer’'s License application from Crepe & Karak Mobile Food Unit,
located at 154 Brackett Street, Westbrook, Maine.

(030222-2) The Kittery Town Council moves to hold a public hearing on a
new Victualer’s License application from Red’s Good Vibes Mobile Food
Unit, located at 438 Portsmouth Avenue, Greenland, NH.

(030222-3) The Kittery Town Council moves to hold a public hearing on
Title12.4.9 - Seapoint and Crescent Beach Fires.

11.  DISCUSSION

a. Discussion by members of the public (three minutes per person)
b. Response to public comment directed to a particular Councilor
c. Chairperson’s response to public comments

12.  UNFINISHED BUSINESS

13. NEW BUSINESS

a.

b.

Donations/gifts received for Council disposition.

(030222-4) The Kittery Town Council moves to execute Amendment 1 to
the Intermunicipal Agreement between the Town of Kittery and the Town
of Eliot for an additional 200,000 gallons per day of guaranteed flow.

(030222-5) The Kittery Town Council moves to schedule a public hearing
on April 11, 2022 to Authorize the Lease of Fire Apparatus.

(030222-6) The Kittery Town Council moves to review the Town Meeting
warrant articles for the June 14, 2022 election.

(030222-7) The Kittery Town Council moves to review and approve the
Fort Foster Rules Update.

(030222-8) The Kittery Town Council moves to approve the increase of the
Wetland Impact Fees.

(030222-9) The Kittery Town Council moves to approve the appointments
of Warden, Deputy Warden, and Election Workers for the ensuing
elections.

(030222-10) The Kittery Town Council moves to approve a renewal Liquor
License application from Maine Beer Cafe, located at 439 US Route 1,
Kittery.



I. (030222-11) The Kittery Town Council moves to approve the collective
bargaining agreement for the following.

e Technical Unit
] (030222-12) The Kittery Town Council moves to support an application for
Congressionally Directed Spending for the reestablishment of a nature-
based childcare program at the KCC.
k. (030222-13) The Kittery Town Council moves to support an application for
Congressionally Directed Spending for the support of the Police
Community Outreach Liaison program.
14. COUNCILOR ISSUES OR COMMENTS
15. COMMITTEE AND OTHER REPORTS

a. Communications from the Chairperson
b. Committee Reports

16. EXECUTIVE SESSION

17.  ADJOURNMENT

Posted: March 24, 2022



TOWN OF KITTERY
Office of the Town Manager
200 Rogers Road, Kittery, ME 03904

Telephone: 207-475-1329 Fax: 207-439-6806
kamaral@kitteryme.org

Town Manager’s Report to the Town Council
March 28, 2022

1. York v Kittery Border — The Town of York has filed a complaint against the Town of Kittery to move
the border of York south and claim land that has historically been in Kittery. We were aware this was
coming; the Board of Selectpersons have been floating, discussing, and approving funding for the case for
approximately four years.

As part of the Town’s case, we have issued a FOAA to the Town of York to understand the underlying
motives for this aggressive attempt to take land from Kittery. See attached information.

2. Rice Library Project Final Stages — We are entering the final stages of the Rice Public Library
expansion and renovation project. Substantial completion is expected to be April 1, meaning the building
is ready to begin the move-in process. Final completion including parking lot improvements, landscaping
and punchlist close out will be completely by early May.

We will be closing the Taylor Building effective end of day April 9, so staff can begin the process of
relocating materials, furniture, and their operations to the Rice building. We ask for the public’s patience
during this time, as staff will be solely focused on getting the Rice building ready for use and will not be
able to process library requests. The soft-opening is expected the week of May 9. A formal ribbon
cutting is being planned for early June.

Over the next few months we will be continuing to move forward “owner” components of the project
including design of exterior and donor signage, installation of some of the IT components, connection of
the Community Room to our PEG services, and installation of the art hanging systems and artwork. These
tasks were retained by the Town and are not part of the construction manager’s scope of work.

The Children’s Garden is in its design phase and will be constructed likely in the fall of this year. We will
be seeking patron, donor, and public input on concept designs in the spring. Information about this
process will be shared as we get closer to the dates.

3. Diversity, Equity and Inclusion Ad Hoc Committee — The Town is seeking applicants to participate in
the DEI Ad Hoc Committee established by the Council at your last meeting. Our hope is to review
applications in the coming weeks and propose a slate of members in April.

For information on how to apply to be on the DEI Ad Hoc Committee or other town boards, commissions,
and committees please visit www kitteryme.gov.

4. March for Meals — Please help me in thanking members of our leadership team for their participation in
the March for Meals event on Tuesday, March 22. The March for Meals is an annual celebration that



commemorates the day President Nixon signed into law the Older Americans Act of 1965 to include
nutritional programs for seniors 60 years and older such as Meals on Wheels.

Working with Southern Maine Agency on Aging, Patty Moore, Adam Causey, David Rich, Chief Richter,
Chief O’Brien, Superintendent Eric Waddell, Suzanne Esposito, and I delivered meals prepared by
Southern Maine Agency on Aging to seniors in our community. It was such a joy to assist our local
seniors and help bring attention to the Meals on Wheels program. We have participated in the program for
a number of years, prior to COVID-19, and it is a positive step forward to be able to do so again.

Upcoming Dates:

e Education Scholarship Applications Due — April 14, www.kitteryme.gov/scholarship

e Mooring Renewals Due April 15 — Harbormaster, www.kitteryme.gov/onlinemooring

e Easter Egg Hunt — April 9, Kittery Community Center

e AARP Tax Aide — by appointment, Wednesdays & Thursdays, February 2 — April 14, KCC
e KEEP Property Tax Payment Plan Applications Due — June 1, 2022, Town Hall

e Senior Tax Credit Application Due — July 1, 2022, Town Hall,

www.Kitteryme.gov/taxpaymentassistance

Respectfully Submitted,

X o

Kendra Amaral
Town Manager



STATE OF MAINE SUPERIOR COURT
YORK, SS. Civil Action
Docket No. CV-22-36

)
TOWN OF YORK, )
)
Plaintiff, ) DEFENDANT’S MOTION TO
) DISMISS WITH
V. ) INCORPORATED
) MEMORANDUM OF LAW
TOWN OF KITTERY, )
Defendant. g

NOW COMES Defendant Town of Kittery (“Kittery”’) and hereby moves this Court
pursuant to M.R. Civ. P. 12(b)(6) to dismiss Plaintiff Town of York (“York”) for failure to state
a claim upon which relief may be granted. Further, the complaint should be dismissed because
York lacks standing to bring this Complaint, the claim is not ripe for judicial review, and the
claim is barred by the doctrine of laches.

INTRODUCTION

York’s complaint stems from its desire to remove a single lot from within Kittery’s
established borders to permit proposed development. In support of this thinly veiled attempt to
serve a single property owner’s interest, York relies upon a report from 1995 identifying its
border with the Town of Eliot (the “Report”). However, the Report merely ascertained the border
between York and Eliot and is not binding upon Kittery or determinative of the border York now
questions.

York has not complied with the statutory provisions governing the identification and
dispute of municipal borders and has failed to demonstrate any controversy sufficient to give it

standing or make this case ripe for judicial review. Further, York’s exceptional delay in raising
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this claim renders it barred by the doctrine of laches. For these reasons, the Complaint should be

dismissed in its entirety.

FACTUAL BACKGROUND

Beginning in the year 1821, all municipalities within Maine were required to perambulate
their borders at least once every five years. See 1821 P.L. c. 114, § 8.! This requirement was
intended to ensure municipal borders were clearly delineated and thereby limit disputes between
neighboring municipalities. While the law was repealed nearly two decades ago in 2003 (see
2003 P.L. c. 7, § 1), it nevertheless required York to make as many as 40 separate
perambulations of the York-Kittery border, and at least one since 1990. York has not pointed to
any record of these perambulations or other perambulations as the basis for its claim that the
York-Kittery border is the subject of a dispute. Instead, it now relies upon an action involving its
border with the Town of Eliot as the basis for its unfounded assertion that the York-Kittery
border is not as it has always been.

In 1991, the Town of Eliot filed a complaint against York under 30-A M.R.S.A. § 2852
seeking to identify the border between the two towns. See Complaint, Town of Eliot v. Town of
York, No. CV-91-880 (Me. Super. Ct, York Cnty., Nov. 12, 1991) (Exhibit A).? Eliot and York
had previously perambulated the border line in accordance with 30-A M.R.S.A. § 2851, which
resulted in an identified controversy over their mutual border. /d. at 99 1-2. As a result of this
complaint, the court appointed commissioners to ascertain the border and those commissioners

provided the Report, which the court accepted on October 18, 1995. See Order Accepting Report

! This requirement was later reduced to one perambulation every ten years for municipalities that had erected stone
monuments along their borders. See P.L. 1841, c. 5, § 26.

2 The Court may take judicial notice of these proceedings and filings therein pursuant to M.R. Evid. 201(b)(2).
Kittery hereby requests that the Court take judicial notice of those proceedings and the filings provided in Exhibits
A and B to this Motion, pursuant to M.R. Evid. 202(c)(2). Judicial notice of record proceedings does not convert this
motion to one for summary judgment. See Moody v. State Liquor & Lottery Comm’'n, 2014 ME 20, 9§ 8-11, 843 A.2d
43,
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of Boundary Commissioners, Town of Eliot v. Town of York, No. CV-91-880 (Me. Super. Ct,
York Cnty., Oct. 18, 1995) (Exhibit B). The Report reviewed the historical border between York
and Kittery for the sole purpose of ascertaining the border between Eliot and York and identified
a straight-line border between York and Kittery only to identify the point at which Eliot, York,
and Kittery meet. Notably, as the Report is not concerned with the York-Kittery border, it does
not review any related historical records after 1810, when Eliot was severed from Kittery. Thus,
the Report ignores over 200 years of applicable historical record and all of the perambulations
required by 30-A M.R.S.A. § 2851 and its prior iterations.

Between the date on which the Eliot-York action was filed until 2003, when section 2851
was amended, York was statutorily obligated to perambulate its border with Kittery at least
twice. It apparently did not do so. Instead, York took no action for over 20 years, until a single
individual who had knowingly purchased property straddling the York-Kittery border found
himself unable to develop his property as intended. Spurred, apparently, by this individual’s
desires, the York Select Board sent a letter to Kittery’s Town Council on August 26, 2019. Ex. A
to Compl. Without basis, the letter asserted that the current Y ork-Kittery border was inconsistent
with the legislatively established border. /d. Within the letter, York did not reference any prior
perambulations of the border, invoke 30-A M.R.S.A. § 2851 or § 2852, or advise Kittery of the
time or place for a perambulation of the border. /d. The letter merely requested “that the Kittery
Town Council work with [York] to identify the proper straight-line border, or to acknowledge
this as a contested boundary.” Id. In response, on November 18, 2019, Kittery advised York that
it believed the border was as it always had been and still was represented in current and historical
maps and documents. Ex. B to Compl. Kittery did not indicate that it considered the legally

established border to be in dispute, despite York’s allegation of inconsistency. /d.
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For more than two years, York again slept on this matter before bringing the instant
complaint. Despite the lack of required perambulations, the limited application of the Report, the
200-year gap in the Report’s historical review, and passage of nearly 30 years since having
notice of its conclusions, York now asserts that that it provides the basis for a boundary dispute.
York has not requested a perambulation of the border line under 30-A M.R.S.A. § 2851 and has
not previously communicated with Kittery regarding the allegedly disputed border.

STANDARD OF REVIEW

A motion to dismiss pursuant to M.R. Civ. P. 12(b)(6) tests the legal sufficiency of the
complaint and, in reviewing such a motion, the court must accept the material allegations of the
complaint as true. Moody v. State Liquor & Lottery Comm’n, 2004 ME 20, 99 7-8, 843 A.2d 43,
47. However, the Court is not obligated to accept bald assertions, conclusory allegations, or
statements of legal conclusion or argument. See Meridian Medical Systems, LLC v. Epix
Theraputics, Inc., 2021 ME 24, 437, 250 A.2d 122 (“more than conclusory allegations are
required”).

A case is ripe for judicial review where there is a “genuine controversy between the
parties that presents a concrete, certain, and immediate legal problem.” Johnson v. City of
Augusta, 2006 ME 92, 9 7, 902 A.2d 855. Courts will not hear cases that present “merely
theoretical disputes.” See Johnson v. Crane, 163 A.3d 832 (citing Jipson v. Liberty Mut. Fire Ins.
Co.,2007 ME 10, 9 5,912 A.2d 1250). When reviewing ripeness, a court must consider both the
fitness of the case for judicial review and the actual, not merely speculative, hardship the
plaintiff would experience if review were withheld. See Johnson v. City of Augusta, 2006 ME 92,

q8.

ARGUMENT
I York has failed to demonstrate any controversy over the York-Kittery boundary
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sufficient to bring a claim under 30-A M.R.S.A. § 2852.

Title 30-A, section 2852 of the Maine Revised Statutes provides, in pertinent part, “When
a controversy over a boundary line exists between adjoining municipalities, either may file a
complaint with the Superior Court.” 30-A M.R.S.A. § 2852. The existence of a controversy
between municipalities is the only element of this claim and yet York has failed to adequately
plead the existence of such a controversy within the Complaint. York asserts only that the true
boundary between it and Kittery was established in 1653, was confirmed by later
perambulations, and that a controversy over the boundary exists. Compl. 9 4-6, 18. These
unsubstantiated assertions should not be taken as true for purposes of this motion to dismiss. See
Carey v. Mt. Desert Island Hosp., 910 F.Supp. 7, 9 (“The Court need not accept ‘bald assertions’
or ‘unsubstantiated conclusions.’”) (quoting Correa-Martinex v. Arrillaga-Belendez, 903 F.2d
49, 52 (1st Cir. 1990).% York’s assertions are based only on the conclusions of the Report which,
as indicated above, does not purport to identify the legislated border between York and Kittery
and does not take into account the past 200 years of legislative actions in respect to that border.
York does not reference the findings of any perambulations of the York-Kittery border which it
was obligated to undertake until 2003 and which, if performed, would have set to rest the present
claim. These baseless assertions are insufficient to demonstrate any controversy requiring
resolution through section 2852.

York’s letters to Kittery are similarly insufficient for the purposes of demonstrating any
controversy for the purposes of section 2852. In the Complaint, York asserts that its August 2019
letter invited Kittery to identify the boundary under 30-A M.R.S.A. § 2851 and that Kittery

rejected that invitation. Compl. 99 14-16. A single reading of that letter reveals this to be patently

3 Federal decisions interpreting federal rules of civil procedure are useful for purposes of construing Maine rules.
See Bean v. Cummings, 2008 ME 18, 911, 939 A.2d 676.

5
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untrue. Under section 2851, the process for identification of municipal borders requires, inter
alia, formal advisement of a dispute over the boundary, and 10 days’ written notice of the time
and place for perambulation of the border by the municipal officers. See 30-A M.R.S.A. § 2851.
Within the letter, York does not reference section 2851, indicate any boundary dispute with
Kittery, or set a time and place for perambulation. Ex. A to Compl. Rather, the letter merely
request’s Kittery’s cooperation in identifying York’s desired border. Id. The lack of any real
intent to invoke section 2851 is underscored by the fact that York did not undertake a
perambulation in the absence of Kittery’s municipal officers, as authorized by subsection 2 of
section 2851. Without having complied with the process provided by section 2851 here (or,
apparently, ever), York cannot demonstrate the existence of any controversy over the border
sufficient for a dispute under section 2852. York is amply aware of this fact by virtue of its prior
dealings with the Town of Eliot, in which municipal officers from each town participated in a
perambulation pursuant to section 2851 and only later filed a complaint under section 2852. See
Ex. B, 99 1-3. As such, the letter is not sufficient to demonstrate any controversy between the
towns.

Because York’s Complaint does not assert facts sufficient to demonstrate any controversy
over its shared border with Kittery, York has failed to state a claim for which relief may be
granted under section 2852.

1I. York lacks standing necessary to assert a claim under 30-A M.R.S.A. § 2852.

Furthermore, for the reasons set forth above, York lacks standing to bring a claim under
30-A M.R.S.A. § 2852. Section 2852 provides statutory standing to any municipality “[w]hen a
controversy over a boundary line exists” between it and an adjoining municipality. See 30-A
M.R.S.A. § 2852. When reviewing the language of a statute, the Court must take into account its
“subject matter and purposes of the statute, and the consequences of a particular interpretation.”

6
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See Dickau v. Vermont Mut. Ins. Co., 2014 ME 158, 9 21, 107 A.3d 621. Section 2852 does not
confer standing upon a municipality merely alleging a possible dispute. Rather, it requires that a
boundary dispute exist. Here, York has provided no evidence of a dispute stemming from a
perambulation or even that Kittery also questions their mutual border, but asserts that, because an
unrelated report regarding an unrelated border possibly identifies a different line, a border
dispute simply exists. The speculative nature of York’s interest in a possibly different border is
insufficient to confer standing under any analysis and especially so when an extant controversy is
required, as by section 2852. See Molleur v. Dairlyand Ins. Co., 2008 ME 46, 47 n. 3, 942 A.2d
1197 (noting that standing is limited “to parties with a real, rather than a hypothetical interest.”).
As such, York’s Complaint should be dismissed.

I11. York’s complaint is premature and not ripe for judicial review.

York’s claim is also not ripe for judicial review. York has provided only bald assertions
of the existence of a boundary dispute but has not demonstrated any discrepancies in the
historical or present boundary and has not demonstrated any disagreement by Kittery over the
present boundary. York’s failure to avail itself of the process provided by 30-A M.R.S.A. § 2851
now and in the past makes it nearly impossible to determine whether any real controversy exists.
Rather, the Court is left only with the possibility that a controversy may exist. However, it is not
the Court’s role to hear or consider such theoretical disputes. See Johnson v. Crane, 2017 ME
113, 9 8. Denial of review would impose no actual hardship on York. Other than the need to
abide by the process provided by statute for identification of its borders, York would only
temporarily be deprived of the possibility that court-appointed commissioners identify a different
border. This potential harm is insufficient for a finding of ripeness. See Me. AFL-CIO v.

Superintendent of Ins., 1998 ME 257,949, 721 A.2d 633 (finding issue unripe where alleged
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hardships were speculative ones that may or may not result from denial of review). As such, the
Complaint should be dismissed.

Furthermore, allowing a premature adjudication of the type of controversy asserted would
be contrary to sound public policy. Permitting a municipality to invoke 30-A M.R.S.A. § 2852
without any substantiated controversy or dispute over its borders, would invite wealthier
municipalities to engage in speculative land grabs at great cost to their neighbors, thereby
disturbing and creating uncertainty for property owners along those borders* and unnecessarily
consuming valuable judicial resources.

1V. York’s inexplicable delay in bringing this action renders its claims barred by the
doctrine of laches.

Alternatively, York’s Complaint should be barred by the doctrine of laches, as York has
failed to timely assert its rights since 1821 and for nearly thirty years since it received notice of
the allegedly inaccurate border. “Laches is negligence or omission seasonably to assert a right. It
exists when the omission to assert the right has continued for an unreasonable and unexplained
lapse of time, and under circumstances where the delay has been prejudicial to an adverse party,
and where it would be inequitable to enforce the right.” See Brochu v. McLeod, 206 ME 146,
913, 148 A.3d 1220 (quoting Dep’t of Human Servs. V. Bell, 1998 ME 123, 97, 711 A.2d 1292).
Between 1821 and 2003, York was required to perambulate its borders at least once every five to
ten years. It either failed to do so or, worse, did so and failed to take any action upon them. York
received notice of the Report’s conclusions in July 1995, nearly 27 years ago. However, once

again, York did not perambulate the York-Kittery border or raise any questions over its accuracy.

4 Indeed, York has already unnecessarily impeded business development along the York-Kittery border by
threatening and then delaying the commencement of this action. See, e.g., Stephen Porter, York, Kittery Maine
border dispute: Still no lawsuit, Seacoastonline.com (Feb. 2, 2021),
https://www.seacoastonline.com/story/news/local/ 2021/02/ 01/york-kittery-border-dispute/4333571001/ (last
visited Mar. 5, 2022).
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York has not attempted to excuse, justify or otherwise explain its reasons for ignoring its
statutory obligations for over 150 years or for waiting nearly three decades to file the instant
Complaint. Without any such explanation, one can only assume this action was precipitated by
the narrow concerns of an individual property owner along the towns’ mutual border. York’s
delay has seriously prejudiced Kittery’s interests. For nearly 25 years since York received the
Report, it neither objected to its border with Kittery nor informed Kittery that it regarded the
border as being incorrect. Over that time, Kittery invested substantial resources in the land and
roads along its border with York. Had Kittery been aware of York’s potential claim, it may have
chosen to resolve any questions before investing so heavily in those same areas. Permitting York
to attempt to claim land within Kittery’s borders would allow it to not only benefit from Kittery’s
investments—to the detriment of Kittery’s taxpayers—but to simultaneously reduce its taxable
base. York’s desired modification of the established border would affect at least 25 residential
properties covering over 300 acres and with a total assessed value approaching $8,000,000. As a
result of York’s delay in bringing this claim and Kittery’s investment in the potentially affected
area, it would be inequitable to now permit York to unilaterally assert a boundary dispute and
claim for its own benefit the fruits of Kittery’s labors. Such a holding would additionally deter
investment and development along municipal borders. Indeed, the present Complaint has already
cast doubt over Kittery’s planned stormwater infrastructure project along the border. If a
municipality is permitted to sleep for decades on its rights under section 2852, no municipality
would be willing to invest substantially in any non-essential developments or infrastructure
improvements along its borders. Because York has failed to explain the unreasonable passage of
time between learning of the potentially incorrect border and raising this claim, Kittery would be

severely prejudiced by York’s claims, and it would be inequitable and contrary to sound public
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policy to permit York’s claims, the Complaint should be dismissed with prejudice.

CONCLUSION

For the foregoing reasons, Defendant Town of Kittery respectfully requests that this
Court dismiss Plaintiff Town of York’s Complaint with prejudice because York has failed to
state a claim pursuant to M.R. Civ. P. 12(b)(6), York lacks standing to raise the claim, the claim
is not ripe for adjudication, and because York is otherwise barred from raising the claim by the

doctrine of laches.

Dated at Portland, Maine this 22" day of March, 2022.

Stephen E.F. Langsdorf, Esq., Bar No. 3500
Cameron A. Ferrante, Esq., Bar No. 6728
Preti Flaherty Beliveau & Pachios LLP

One City Center

P.O. Box 9546

Portland, ME 04112-9546

207.791.3000

slangsdorf@preti.com

cferrante(@preti.com

IMPORTANT NOTICE
PURSUANT TO RULE 7(b)(A) OF THE MAINE RULES OF CIVIL PROCEDURE, YOU
MUST FILE ANY OPPOSITION TO THIS MOTION WITHIN 21 DAYS OF THE
FILING OF THIS MOTION UNLESS ANOTHER TIME IS SET BY THE COURT.
FAILURE TO FILE A TIMELY OPPOSITION WILL BE DEEMED A WAIVER OF
ALL OBJECTIONS TO THIS MOTION, WHICH MAY BE GRANTED WITHOUT
FURTHER NOTICE OR HEARING.
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STATE OF MAINE SUPERIOR COURT
YORK, SS. Civil Action

Docket No. CV-22-36

)
TOWN OF YORK, )
)
Plaintiff, ) PROPOSED ORDER ON
) DEFENDANT TOWN OF
V. ) KITTERY’S MOTION TO
) DISMISS
TOWN OF KITTERY, )
Defendant. g

Upon motion and consideration, it is hereby ORDERED that Defendant Town of

Kittery’s Motion to Dismiss is GRANTED, with prejudice, for the following reasons:

1.

Plaintiff Town of York has failed to adequately state a claim upon which relief may be
granted. A municipality may bring a complaint to dispute a border with an adjoining
municipality where a controversy over their mutual boundary exists. See 30-A M.R.S.A.
§ 2852. Within the Complaint, Plaintiff alleges the existence of a controversy over its
mutual border with Defendant. However, Plaintiff offers no facts demonstrating the
existence of such a dispute or controversy. Plaintiff did not attempt to identify the
boundary through the process prescribed within 30-A M.R.S.A. § 2851 and has not
demonstrated that Defendant considers their mutual boundary to be inaccurate or subject
to dispute.

Plaintiff lacks standing to assert a claim under 30-A M.R.S.A. § 2852. A municipality has
standing to bring a claim under section 2852 where a controversy over a boundary with
an adjoining municipality exists. Plaintiff has alleged a potential boundary dispute but

has not demonstrated the existence of any dispute or controversy sufficient to confer

11
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upon it standing under section 2852.

3. Plaintiff’s claim is not ripe for judicial review. Plaintiff has asserted only the possibility
that a controversy over its boundary with Defendant exists and will not suffer any
hardship as a result of dismissal of this Complaint.

4. Plaintiff’s claim is barred by the doctrine of laches. The doctrine of laches bars the
assertion of a right after an unreasonable and unexplained passage of time where ethe
assertion of that right would prejudice the adverse party and the right cannot be equitably
enforced. See Brochu v. McLeod, 206 ME 146, 413, 148 A.3d 1220. Plaintiff slept on its
rights for over 150 years and for an additional 25 years after receiving notice of the
potential discrepancy along its established boundary. Plaintiff has provided no
explanation for this lapse. Meanwhile, Defendant has invested substantial resources in
maintaining and developing land and infrastructure along the boundary and may be
seriously prejudiced by Plaintiff’s desired relief. Given the potential prejudice to
Defendant and Plaintiff’s unexplained delay in asserting its rights, there is no means of
equitably enforcing Plaintiff’s claim. As such, the Complaint is barred by the doctrine of
laches.

The Clerk shall incorporate this order on the docket by references to M.R. Civ. P. 79(a).
SO ORDERED.

Dated:

Justice, Superior Court

12
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Exhibit A

" STATE OF maint
STATE OF MAINE SUPERIOR COURTQUNTY gf
YORK, SS. CIVIL ACTION CLERK'S iF

DOCKET No. (rvjxxaﬁ%CE,
ov 22 1027 3 '3

TOWN OF ELIOT, a municipal
corporation, of Eliot, in the
County of York and State of

Maine,
Plaintiff
COMPLAINT FOR ESTABLISHMENT OF
vs. MUNICIPAL BOUNDARY LINE AND
APPOINTMENT OF COMMISSIONERS
TOWN OF YORK, a municipal PURSUANT TO 30-A M.R.S.A.
corporation, of York, in the §2851 ET SEQ.
County of York and State of
Maine,
Defendant

NOW COMES the Town of Eliot, a municipal corporation with a
principal place of business in Eliot, in the County of York and
State of Maine, and states as follows:

1. On or about July 25, 1991, duly authorized municipal
officers of the Plaintiff Town of Eliot and Defendant Town of
York after due notice met to perambulate the boundary line
between the Town of Eliot and Town of York, pursuant to the
provisions of 30-A M.R.S.A. §2851.

2. As a result of the perambulation of the boundary line
by the municipal officers of the Plaintiff and Defendant Towns, a
controversy arose over the exact location of the boundary line
between the parties.

3. Because of the aforesaid controversy and lack of
agreement, there continues to be a dispute between the Plaintiff
and Defendant Towns as to the exact monumentation and location of
the boundary line existing between the Town of Eliot and Town of
York.

WHEREFORE, your Plaintiff prays that the Court, after due
notice to the municipal officers of the Plaintiff and Defendant
Towns:

A. Appoint three commissioners and empower them with
authority to:

(1) ascertain the true and correct boundary line
between the Plaintiff and Defendant Towns;
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Exhibit A

(2) determine the courses and distances of the
boundary lines between the Plaintiff and Defendant Towns as
so established;

(3) set temporary markers to indicate the established
line; and

(4) report the proceedings of the commissioners.

B. Determine the proper compensation for the services of
the commissioners so-named, and issue a warrant to the Plaintiff
and Defendant Towns for the payment of said services in equal
proportions.

C. Assess the share of the Plaintiff and Defendant
municipalities for the expense of erecting permanent markers or
monumentation reflecting the location of the boundary line
between the Town of Eliot and Town of York as established by the
commissioners so appointed.

D. Grant any further relief to the Plaintiff Town of Eliot
as this Honorable Court deems fair and just.

Dated: November 12, 1991 %M

Duncan A. McEachern, Attorney
for Plaintiff, Town of Eliot

McEachern & Thornhill
10 Walker Street, PO Box 360

Kittery, ME 03904 ATRUE COPY

(207)439-4881
Attest s lethad

T JClerk of Courts
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STATE OF MAINE
YORK, SS.
TOWN OF ELIOT,
Plaintiff,
V.
TOWN OF YORK,

Defendant.

Exhibit B

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-91-880

ORDER ACCEPTING REPORT OF BOUNDARY COMMISSIONERS

This matter represents a dispute between the Towns of Eliot and York concerning the true

location of a portion of the boundary between those two municipalities.

By order dated February 2, 1995, the Court appointed three individuals to serve as

Commissioners pursuant to 30-A M.R.S.A. § 2852. On July 21, 1995, those Commissioners filed

with the Court a report of their proceedings in compliance with 30-A M.R.S.A. § 2852(4).

Neither party has objected to the Commissioner’s report as to matters of form or substance.

Accordingly, pursuant to 30-A M.R.S.A. § 2852(5), the Court hereby accepts the
Commissioner’s report and orders as follows:

1. The line established by the Commissioners in their report shall be the true

line between the Towns of Eliot and York for every municipal purpose;

2. The Towns of Eliot and York shall replace any and all temporary markers

set by the Commissioners with permanent monuments as provided in 30-A
M.R.S.A. § 2851, splitting the expense of erecting those monuments equally
between the Towns;

3. The Commissioners are allowed a proper compensation for their services.
If the parties and the Commissioners are unable to agree upon the amount of such
proper compensation, the Commissioners may apply to the Court for a
determination of such proper compensation and for the issuance of a warrant for
the collection of such compensation from the Towns of Eliot and York in equal

proportions.
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IT IS SO ORDERED.

Dated: ﬂ&///’//ff//

L C e

Justice, Superior Court

S:\JCB\ORDI105.DOC A TRUE COPY

Attest MW

(_JClerk of Courts
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Portland, ME
Augusta, ME

Concord, NH

Stephen E.F. Langsdorf
slangsdorf@preti.com
207.623.5300 Washington, DC

Boston, MA

March 22, 2022

VIA E-MAIL
sburns@yorkmaine.org

Stephen H. Burns
Town Manager
Town of York
186 York Street,
York, ME 03909

RE: Maine Freedom of Access Request
Dear Mr. Burns:

I write to respectfully request the following public records within the possession of the
Town of York pursuant to the Maine Freedom of Access Act, I M.R.S. § 400, et seq. For the
purposes of this request, “communications” includes but is not limited to letters, notes,
memoranda, emails, text messages or social media messages. Further, the “Town of York™”
includes its boards, councils, commissions, divisions, and all officers, members, staff,
employees, consultants and contractors thereof.

1. All communications between the Town of York, including but not limited to the
Town Manager, Select Board, Town Planner, Town Assessor, and Code Enforcement
officer, and prior and current owners of 524 U.S. Route 1, Kittery, Maine or 1 U.S.
Route 1, York, ME (Tax Map 87, Lots 67 and 68) (the “Properties”), exclusive of
standard or generic notices sent or communications made to Town of York residents,
since December 1, 2017.

2. All internal or other communications of the Town of York regarding the Properties
since December 1, 2017.

3. All applications, including building permits, site plan review, and conditional use
review requests, related to the Properties and records of any deliberations or actions
taken thereon by the Town of York, since January 1, 2019.

4. The records and findings of any perambulations of the Y ork-Kittery border conducted
pursuant to 30-A M.R.S.A. § 2851 between December 1, 1993 and December 31,
2003, including the dates of any such perambulations and persons in attendance.

5. All internal or other communications of the Town of York regarding its mutual
border with the Town of Kittery since December 1, 1993.

One City Center, Portland, ME 04101 | PO Box 9546, Portland, ME 04112-9546 | Tel 207.791.3000 | www.preti.com

18784829.2



PRETI FLAHERTY

Stephen H. Burns
March 22, 2022
Page 2

6. All surveys, plans, maps, drawings, or other data relating to the Town of York’s
mutual border with the Town of Kittery, including the Town of York’s Tax Maps 201
and 203-206, made or collected since December 1, 1991.

Please send copies of all responsive documents electronically to my email address
(slangsdorf@preti.com) or to my attention at Preti Flaherty Beliveau & Pachios, LLP, One City
Center, Portland, ME 04112. My preference is for electronic transmission.

Please note that this request is time sensitive. For that reason, I ask that the Town fulfill
request # 1-4 before proceeding to fulfill the remainder of the requests.

Thank you for your attention to this matter, and please do not hesitate to contact me
should you have any questions.

Sincerely,

Stephen E.F. Langsdorf
SEFL:caf

18784829.2



Portland, ME
Augusta, ME

Concord, NH

Stephen E.F. Langsdorf Soston, MA
slangsdorf@preti.com T
207.623.5300 Washington, DC

March 22, 2022

VIA E-MAIL
sburns@yorkmaine.org

Stephen H. Burns
Town Manager
Town of York
186 York Street,
York, ME 03909

RE: Maine Freedom of Access Request
Dear Mr. Burns:

I write to respectfully request the following public records within the possession of the
Town of York pursuant to the Maine Freedom of Access Act, 1 M.R.S. § 400, et seq. For the
purposes of this request, “communications” includes but is not limited to letters, notes,
memoranda, emails, text messages or social media messages. Further, the “Town of York™”
includes its boards, councils, commissions, divisions, and all officers, members, staff,
employees, consultants and contractors thereof.

1. The records and findings of any perambulations of the mutual border of York and
Kittery conducted pursuant to 30-A M.R.S.A. § 2851 or its prior iterations between
March 8, 1821 and December 31, 2003, including the dates of any such
perambulations and persons in attendance.

2. All internal communications of the Town of York regarding such perambulations.

Please send copies of all responsive documents electronically to my email address
(slangsdorf@preti.com) or to my attention at Preti Flaherty Beliveau & Pachios, LLP, One City
Center, Portland, ME 04112. My preference is for electronic transmission.

Thank you for your attention to this matter, and please do not hesitate to contact me
should you have any questions.

Sincerely,

Stephen E.F. Langsdorf

One City Center, Portland, ME 04101 | PO Box 9546, Portland, ME 04112-9546 | Tel 207.791.3000 | www.preti.com

18844564.1
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KITTERY TOWN COUNCIL Unapproved Minutes
March 14, 2022, 6:00PM
Council Chambers
1. Call to Order
Chair Spiller called the meeting to order at 6:33 p.m.
2. Introductory
3. Pledge of Allegiance
4. Roll Call

Councilors present: Chair Judith Spiller, Vice Chair George Dow, Councilor Cyrus Clark,
Councilor Cameron Hamm, and Councilor Colin McGuire. Councilors absent: Councilor
Jeffrey Pelletier, and Councilor Mary Stevens.

5. Agenda Amendment and Adoption

Add under NEW BUSINESS, item m. The Kittery Town Council moves to provide a
letter to the Land of Maines future in support of Kittery Land Trust application for funds
to acquire and to conserve the Sisk property.

Chair Spiller cast one vote to approve the adoption to the agenda.
6. Town Manager’s Report

The Town Manager reported on: COVID Update, PFAS Update, John Tuttle’s
Retirement, and Gorges Road Fire Station Expansion. Upcoming Dates: The Education
Scholarship applications are due — April 14, 2022, applications are available online at
www.Kitteryme.gov/scholarship, Mooring renewals are open online at
www.kitteryme.gov/onlinemooring, Easter Egg Hunt is on April 9, 2022 at the Kittery
Community Center, AARP Tax Aide is by appointment, on Wednesdays & Thursdays,
February 2 — April 14, 2022 at the Kittery Community Center, and the Senior Tax Credit
applications are due on July 1, 2022, the applications are available at the Town Hall or
online at www.kitteryme.gov/taxpaymentassistance.

7. Acceptance of Previous Minutes.

February 28, 2022 — Regular Meeting

The Council approved the February 28, 2022 Council minutes as presented.
8. Interviews for the Board of Appeals and Planning Board - None

9. All items involving the town attorney, town engineers, town employees or other town
consultants or requested offices.
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56
57

58
59

a. Introduction of Diana Minott, the new Tri Town Police Case Worker.

The Town of Kittery, Chief of Police, Robert Richter introduced Diana Minott, the new
Tri Town Police Case Worker.

Diana Minott, spoke to the Council about her qualifications and answered any questions
they may have had.

10. PUBLIC HEARINGS

a. (030122-1) The Kittery Town Council moves to approve a new Liquor License
application from Kashas Kitchen located at 435 US Route 1, Kittery.

Moved by Vice Chair Dow, seconded by Councilor Hamm.
Motion Carried 5-0-0

11. DISCUSSION
a. Discussion by members of the public (three minutes per person).
b. Chairperson may read written comments into the record.

Sarah, and Peter Drummond, 115 Pepperrell Road, Kittery, would like to express their
full support of the Kittery Art Association moving to the old library location in Wallingford
square.

Roger Cole, 149 Brave Boat Harbor Road, Kittery Point, spoke at the February 28, 2022
Town Council meeting, Mr. Cole asked Chair Spiller to read the letter he had written
regarding, the CIP open space reserve account, and asking the Council to reverse their
decision to not fund it.

c. Chairperson’s response to public comments. - None
12. UNFINISHED BUSINESS - None

13. NEW BUSINESS

a. Donations/gifts received for Council dispositions

(030122-2) The Kittery Town Council moves to approve the following sponsored
spaces for the Rice Public Library.

Community Room — Given in memory of Eileen G. (Campbell) Pelletier, and Maker
Space — Given by Paul and Jessica McKeon.

Moved by Vice Chair Dow, seconded by Councilor Hamm.

Motion Carried 5-0-0
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b. (030122-3) The Kittery Town Council moves to approve a renewal Liquor License
application from the Dance Hall located at 7 Walker Street, Kittery.

Moved by Councilor McGuire, seconded by Councilor Hamm.
Motion Carried 5-0-0

c. (030122-4) The Kittery Town Council moves to approve a renewal Liquor License
application from Bob’s Clam Hut located at 315 US Route 1, Kittery.

Moved by Councilor Hamm, seconded by Councilor Clark.
Motion Carried 5-0-0

d. (030122-5) The Kittery Town Council moves appoint a Councilor to interview

John Corgan, along with the Chair of the Economic Development Committee

for a three-year term.

Moved by Vice Chair Dow to appoint Council Stevens, seconded by Councilor McGuire.
Motion Carried 5-0-0

e. (030122-6) The Kittery Town Council moves to appoint a Councilor to interview
H. Scott Mason, along with the Chair of the Economic Development Committee
for a three-year term.

Moved by Councilor Clark to appoint Councilor Hamm, seconded by Council McGuire.
Motion Carried 5-0-0

f. (030122-7) The Kittery Town Council moves to appoint a Councilor to interview
Edwin Thompson, along with the Chair of the Conservation Commission for a
three-year term.

Moved by Councilor Clark to appoint Councilor McGuire, seconded by Councilor Hamm.
Motion Carried 5-0-0

g. (030122-8) The Kittery Town Council moves to appoint John McCollett to the
Climate Adaptation Committee for a three-year term to expire 12/31/2025.

Moved by Vice Chair Dow, seconded by Councilor Clark.
Motion Carried 5-0-0

h. (030122-9) The Kittery Town Council moves to schedule a public hearing on
April 11, 2022 on Title 16 — Affordable Housing BL, BL1.

The Town Manager gave an overview on Title 16 — Affordable Housing BL, BL1.
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Moved by Vice Chair Dow, seconded by Councilor Hamm.

All were in favor.

I. (030122-10) The Kittery Town Council moves to schedule a public hearing on
April 11, 2022 on Title 16 — Solar Energy Systems.

Moved by Vice Chair Dow, seconded by Councilor Hamm.

All were in favor.

j- (030122-11) The Kittery Town Council moves to approve a sign request from
the Kittery Rotary After Hours to place signs about Town advertising their Cinco
de Mayo drive through dinner on May 5, 2022.

Moved by Vice Chair Dow, seconded by Councilor Hamm.

Motion Carried 5-0-0

k. (030122-12) The Kittery Town Council moves to approve the collective
bargaining agreements for the following.

* Administrative

* Professional

Moved by Councilor Hamm, seconded by Councilor McGuire.

Motion Carried 5-0-0

[. (030122-13) The Kittery Town Council moves to establish the Diversity, Equity
& Inclusion Ad Hoc Committee (DEI Committee).

Moved by Vice Chair Dow, seconded by Councilor Clark.

Motion Carried 5-0-0

m. (030122-14) The Kittery Town Council moves to provide a letter to the Land of
Maines future in support of the Kittery Land Trust application for funds acquired and to
conserve the Sisk property.

Moved by Vice Chair Dow, seconded by Councilor Hamm.
Motion Carried 5-0-0
14. COUNCILOR ISSUES OR COMMENTS

Councilor McGuire thanked the Town Manager, and the staff for all their hard work the
past two years, while dealing with COVID, and he thought everyone was happy with
meeting in person tonight.
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120 Councilor Clark mentioned, down with daylight savings. Councilor Clark also expressed,
121  Mother nature will always win, in referring to Climate change, and said we need to be
122  more responsible.

123  Councilor Hamm agreed with Councilor Clark’s comment on Climate change, and spoke
124  about how a Climate Bill has not been passed in this country. He also stated since the
125 pandemic, over 1.5 million children have left the public-school systems.

126  Vice Chair Dow mentioned the Education Scholarship and encouraged graduating
127 students and students who are in college to apply. He also wanted to thank the Town
128 Manager, the Superintendent, the entire staff, and the people that have served this
129 community, for being so respectful during COVID.

130 15. COMMITTEE AND OTHER REPORTS

131 a. Communications from the Chairperson - None

132 b. Committee Reports - None

133 16. EXECUTIVE SESSION - None

134 17. ADJOURNMENT

135 Vice Chair Dow moved to adjourn at 7:18 p.m., seconded by Councilor Hamm.

136  All were in favor.

Submitted by Kim Tackett

Disclaimer: The following minutes constitute the author’s understanding of the meeting.
Whilst every effort has been made to ensure the accuracy of the information, the
minutes are not intended as a verbatim transcript of comments at the meeting, but a
summary of the discussion and actions that took place. For complete details, please
refer to the video of the meeting on the Town of Kittery website.
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TOWN OF KITTERY
Office of the Town Clerk
200 Rogers Road, Kittery, Maine 03904
Telephone: (207) 475-1313 Fax: (207) 439-6806

APPLICATION FOR VICTUALERS, INNKEEPERS,
AND LODGING HOUSE OPERATORS LICENSE

Ghazwan Algayyar
Applicant's Name

please print
154 Brackett st Westbrook
Applicant's Address

please print

Applicant's mailing address if different from above:

Ghazwan.algayyar@maine.edu
Applicant’'s Email address (required)

06/17/1997 207-482-9816
Date of Birth Applicant’'s Telephone Number:

Crepe & Karak
Business Name:

please print

Mobile ‘ . . ) .
Business Address: Vaions |peations - wivin _ﬁ’fm DN S

please print
207-482-9816
Business Telephone Number: _,

3/8/2022
Signature of Appli A DATE:

7

50
LICENSE FEE: $ FIRST TIME APPLICATIONS: $50.00
RENEWAL OF LICENSE: $25.00

PLEASE SUBMIT THIS FORM WITH THE APPROPRIATE FEE TO THE TOWN CLERK’S OFFICE



TOWN OF KITTERY
Office of the Town Clerk
200 Rogers Road, Kittery, Maine 03904
Telephone: (207) 475-1313 Fax: (207) 439-6806

APPLICATION FOR VICTUALERS, INNKEEPERS
AND LODGING HOUSE OPERATORS LICENSE

Applicant's Name MQS COC)GC& \[ M / ceu m \/]qp C)ﬂé{‘tt L&Ié"sé‘t&

please print

Applicant’s Address t’\:ﬁg ?O(me‘w\ {lf“‘e. GWLCW\CQ U H‘@g & L/O

please print

Applicant’s mailing address if different from above: ?O Q)OK LO(’( i ? O(JGWU\H'L M &0 38’02

Applicant's Email address (required) Q CCN(U A @ \’Qd(ﬂgc:oc&k!\\@@& Com

Date of Birthlgui\ %"l Applicant's Telephone Number: (0,0 3 - 5 | a *6’67{&"

Business Name: QL(&:Q (M \I ‘\\OQS \,V\C
please print

Business Address: L/L%)% Q()( J&;(Y\G\M\ \Q{\N} %ﬂk@(\d M\C‘V Ogm
please print

Business Telephone Number: LQO% '8\8\ - SOL[S'—\

Signature of Applicant MM — DATE; 6/ 2 ['/ A
N 6 v .

0.7

LICENSE FEE: $ FIRST TIME APPLICATIONS: $50.00

RENEWAL OF LICENSE: $25.00

PLEASE SUBMIT THIS FORM WITH THE APPROPRIATE FEE TO THE TOWN CLERK’S OFFICE




3/8/22
Message:

Good afternoon,

My name is Caitlin McGrath-Levesque and | am the Executive Director of Red's Good Vibes Inc. We are a
local Portsmouth NH based 501c3 Nonprofit organization. We operate a mobile soup kitchen, and have
been working with local Kittery organizations to increase access to food to those in need. We are hoping
to begin being able to operate within Kittery town limits and further collaboration with Footprints
Pantry as well as the Seacoast Fridge. We contacted the state in regards to a State issued food service
license. We were informed that because we are a nonprofit organization, and operate with no charge to
patrons we do not need a license. This would only change if we were to operate in the State of Maine
more than 12 times per year. Knowing this now we wanted to circle back with you, introduce ourselves
a little further and see if the town would require further permitting for us to be able to cross the bridge
and serve Kittery residents.

NH chronicle featured us recently and they did a wonderful job of capturing who we are and what we
do. The short video clip can be found here:

https://www.wmur.com/article/nh-chronicle-giving-thanks-for-reds-good-vibes-food-truck/38294281#

Thank you so much for taking the time and for your consideration! We are so excited to work with the
amazing people addressing food insecurity in our communities.

Please feel free to contact me at any point on my cell at 603-498-2172, or email me at
Caitlin@redsgoodvibes.com



https://www.wmur.com/article/nh-chronicle-giving-thanks-for-reds-good-vibes-food-truck/38294281
https://www.wmur.com/article/nh-chronicle-giving-thanks-for-reds-good-vibes-food-truck/38294281
mailto:Caitlin@redsgoodvibes.com
mailto:Caitlin@redsgoodvibes.com

TOWN OF KITTERY

200 Rogers Road, Kittery, ME 03904
Telephone: 207-475-1329 Fax: 207-439-6806

REPORT TO TOWN COUNCIL

Meeting Date: February 14, 2022

Update: March 28, 2022

From: Beaches Fires Working Group

Subject: Title 12 — Seapoint and Crescent Beaches Fires

Council Sponsor:  Chairperson Judy Spiller

EXECUTIVE SUMMARY

The Kittery Town Council formed the Beaches Fires Working Group to provide recommendations to
address the neighborhood complaints about debris and late-night noise from the growing number of fires
at Seapoint Beach, and the strong community-wide interest in allowing fires to continue at the beaches.

The Beaches Working Group was comprised of five residents and representatives from the Kittery Land
Trust, the Parks Commission, Town Council, the Fire and Police Chiefs, the Animal Control officer, and
the Town Manager.

The Working Group’s review of how beach communities from South Portland to Cape Cod regulate
beach fires indicated that communities either do not allow beach fires or carefully regulate them through a
permitting system.

The Working Group is recommending the Council adopt regulations that would continue to allow fires at

the beaches, while attempting to control debris, trash, and noise. The proposed regulation:

e Establishes an online permitting system that allows for 5 fire permits to be issued per day by the Fire
Department from April 1 to November 1;

e Establishes a ban on burning construction debris, pallets, furniture, trash, etc. (only firewood allowed);

e Requires that fires are extinguished with sea water, leaving no burning coals;

e Requires that the permit holder remove all trash.

The Working Group felt that fires at the relatively distant Crescent Beach, the structure of which naturally
extinguishes fires with each high tide, not be restricted. The Working Group did agree that fires should be
prohibited on the north end of Seapoint, beginning at the northern edge of the lower parking lot, where
residences directly adjacent to the beach; and reaffirmed that the marsh area should remain off limits.

The Working Group recommends that residents (transfer station sticker holders) not be charged for fire
permits, but non-residents pay fifteen dollars ($15) per permit. Finally, the Working Group suggests that
the policy and resulting regulations, if adopted by Council, be reviewed the year following adoption.

BACKGROUND
The Beaches Fires Working Group was formed by Town Council in spring of 2021, in response to
growing complaints about fires on Seapoint Beach. The Working Group met five times from July until
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UPDATE: MARCH 28, 2022

December. Its membership included five residents (Michael Blackman, Ed Golden, Mike Murphy, Drika
Overton, and Todd Thayer) -- all of whom responded to the Town’s solicitation for membership -- as well
as Kittery Land Trust representative Melissa Paly, Parks Commission representative Denise Payne, Town
Councilor Judy Spiller, Town Manager Kendra Amaral, Fire Chief David O’Brien, Police Chief Robert
Richer, and Animal Control Officer William Walsh.

Complaints about the fires focused on the number of fires occurring at one time, litter (cans, broken
bottles, and other debris) associated with the fires, fires still burning the following morning, fire materials
such as construction debris, pallets, branches from trees in the marsh, and sometimes, furniture remaining
on the beach, and fires built up against the marsh, posing a fire hazard. Daytime beach users complained
about the debris from the fires. Residents living adjacent to the beach complained about late-night noise;
people relieving themselves on their property; and on some summer nights, so much smoke from the fires
that they had to keep their windows closed.

Others in the community argued that the fires are part of a Kittery tradition and that most extinguished
their fires and took their trash home. Several commented that beach fires were one of few ways young
people could gather safely during the pandemic.

Seapoint is a small beach less than a mile long, bordered on the northwest by private residences and on
the west by an extensive salt marsh. There is a low vegetated dune crest along that western border. The
only access point is the small parking area at the end of Seapoint Road. During the day, particularly when
the weather is warm, a combination of families and others can be found picnicking, sun-bathing, and
swimming; there are beach walkers, many with dogs, during the permitted hours; and photographers, bird
watchers, and others use the beach as well. Early morning and late in the day, surf fishing is common.
Seapoint/Crescent is one of the darkest locations in the Seacoast, attracting those watching the stars when
celestial events occur.

The past three summers, however, the number of fires and the number of people at those fires increased
significantly, which increased the trash left behind. Last summer, on a typical warm evening, there was at
least one fire and sometimes a dozen or more spread the length of the beach though mostly clustered
close to the parking lot. The inaccessible nature of Crescent Beach with its steep cobble scarp placed a
natural limit on fires. At Crescent, the remains of the few fires were carried away with the next tide.

Policing the area has always presented challenges. The only access is the small parking lot at the end of
Seapoint Road. Walking the length of the beach after dark can take twenty minutes or more. Parking is
restricted after 11 pm and before 3 am, but some people clearly risk being ticketed and stay beyond that
time.

Current regulations do require permission for a fire at Seapoint and Crescent:

§ 12.4.9 Fires.

No person may start or allow any fire to burn within Seapoint or Crescent Beaches except in suitable
facilities provided by the municipality or where permission has been obtained from the municipal Fire
Chief, Town Forest Fire Warden. A permit will not be required for the use of portable stoves which are
fueled by propane gas, sterno or briquettes. In the event that any cooking or other fire or burning herein
allowed is undertaken by any person, said person before leaving such fire must totally extinguish the same.
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The restriction has not been enforced for many years. It dates from when there was a bathhouse and a
road along the marsh. These were washed away by a hurricane in the seventies. Until the last two years,
there were not enough fires to merit concern.

COMMITTEE PROCESS

Goal

The Working Group wanted to limit the debris, noise, and bad behaviors associated with the large number
of fires, while still retaining the ability to have fires for those who conducted themselves responsibly.
Aware of the challenges associated with rule enforcement after dark on a beach on the edge of town, and
only accessible by foot, it sought a simple system that provided rules, but was realistic in the enforcement.

Coastal Community Examples

To understand how to control the negative effects of the fires without completely prohibiting them, the
Working Group first looked at how other communities address beach fires. It interviewed community
representatives from South Portland to Cape Cod. Virtually all either did not allow fires or strictly
controlled the number of fires with a limited number of permits. On Cape Cod, restrictions were either
lifted or lightened during the winter months.

Consideration of Options

The Working Group then generated a list of options. It agreed that the preferred option would likely be a
compromise and should to the extent possible 1) be fair to those wanting the occasional small beach fire,
and to residents, abutting the beach; 2) be enforceable; and 3) protect the marsh. The options considered
included do nothing, banning fires completely, allowing a limited number of fires by permit, and limiting

permits to residents only.

Doing nothing meant that the level of debris, noise, and potential for damage would likely increase.
Banning fires meant that the community would be denied an activity they have long enjoyed. While
resident-only access to fires seemed attractive, it raised constitutional issues around requiring people to
provide identification. Enforcement would be particularly challenging. Further, Kittery’s past efforts to
restrict parking to resident only at the Pepperrell Cove Whart and Seapoint ended unsuccessfully for the
Town in the courts.

After the above consideration, the Working Group agreed that a permit requirement would increase
responsible behavior on the part of the permit holder, be an opportunity to communicate rules, reinforce
staying off the marsh, and be a basis for enforcement. The Working Group considered various
combinations of permit restrictions, and ultimately are recommending that five permits a day would be a
good starting place. Too many permits would simply replicate the problem; too few would not be fair to
the community that have enjoyed having fires at the beaches for generations.

The Working Group felt residents and taxpayers should have some advantage, and so it agreed that
permits be free for residents, identified by eligibility for a transfer station sticker, and all others should pay
a modest fee of $15.00.

The Working Group considered designating specific areas for fires, using concrete fire rings or some other
form of demarcation, but Shoreland Zoning rules prohibit structures within a certain buffer of the water.
Some were concerned that fire rings or markers would detract from the beaches’ natural beauty. It also
concluded that periodic high intensity storms would obliterate markers and wash away fire rings




REPORT TO TOWN COUNCIL FEBRUARY 14, 2022
UPDATE: MARCH 28, 2022

CONCLUSIONS AND RECOMMENDATIONS
The Working Group is recommending the Council adopt regulations and rules that:

e Prohibit beach fires on Seapoint Beach north of Seapoint Road parking lot (see map)

e Require a permit for a beach fire on Seapoint Beach south of Seapoint Road parking lot (see map)
from May 1 to October 31

e There be no restriction on fires at Crescent Beach, and from November 1 through April 30 on the
south side of Seapoint Beach

Fire Rules
e Only firewood is allowed to be used as fuel for a beach fire. Pallets, construction debris, furniture,
trash, and other non-firewood materials are prohibited from being burned on the beach.
e Tires must be completely extinguished with seawater, leaving no visible burning coals, before
vacating the beach.

Fire Permits

e Permits will be limited to five permits per day; permits will be issued for a full day (no partial day
permits allowed) and will be date specific (i.e. a permit holder will be permitted to have a fire on
Monday, May 9).

e Anyone having a fire on the south-side of Seapoint Beach, between May 1 and Oct 31 without a
permit will be subject to a fine or summons.

e Permits will be issued by the Fire Department M-F, and will be issued up to one week in advance
only.

e Permits will cost §0 for Kittery “residents” and $15 for non-residents. “Residents” will be
determined the same way eligibility is determined for the Dump Sticker (property owner).

The Working Group recommends any regulations and rules adopted be reviewed one year following
enactment to assess effectiveness and outcomes.

The Working Group was concerned about the issue of trash on Seapoint. The Town’s policy is carry-
in/carry out — which is consistent with other Seacoast public patks and parkland best practices. Daytime
compliance is generally good. At night though making people pick up after themselves presents special
challenges. The Working Group would like the Town to be proactive in assuring Seapoint and Crescent
remain clean. We considered recommending the Town hiring additional staff to clean the beaches and/or
encouraging volunteer groups to continue their ongoing efforts. The Working Group leaves this to the
Town Council to determine what if any action should be taken.

UPDATE
The text was updated to fix a disconnect between the report and the draft ordinance. Specifically, permits
are proposed to be required May through October, not April through October

ATTACHMENTS
- Draft Title 12 — Seapoint and Crescent Beaches Fires Amendments
- Draft Title 12 — Enactment
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DRAFT: March 28, 2022
TITLE 12
SEAPOINT & CRESCENT BEACHES
BEACH FIRES

1. Amend Seapoint and Crescent Beaches fire regulations as follows:
§ 12.4.9 Fires.

§ 12.4.9.1 Fire Prohibited

Fires are prohibited on the north-side of Seapoint Beach beginning at the public entrance on Seapoint Road.

§ 12.4.9.2 Beach Fire Permit Required

A. Fires-are-permitted-only-with-a-valid permitonthe-On the south-side of Seapoint Beach, beginning at the
public entrance on Seapoint Road and running south to Seapoint Beach’s southern border with Crescent
Beach, fires are allowed with a valid permit only, between May 1 and October 31, inclusive. Permits may be
obtained from the Town of Kittery and are valid only for the day indicated on the permit. Fires are allowed
without a permit between November 1 and April 30 inclusive.

B. Only firewood is to be burned on Seapoint and Crescent beaches. The burning of any other type of fuel

such as trash, pallets, furniture, construction debris or materials, or chemically treated wood is prohibited.

C. No person creating a beach fire may leave it burning unattended. Fires must be fully extinguished prior to
vacating the beach, by thoroughly dousing the fire with seawater until there are no coals or embers burning.

D. The Town Manager may promulgate, and revise as change in conditions warrant, specific rules and
reculations known as the "Beach Fires" to govern the operation of beach fires on Seapoint and Crescent
Beaches.

E. Beach Fire Permit fees are established by the town Council and contained in Appendix A.

§ 12.4.9.3 Enforcement, Violations and Penalties.
A. This chapter is enforced by the Fire Department and Police Department.

B. Any violation of this chapter will be assessed a penalty of $50. Repeat offenders and/or those who fail to

pay fines in accordance with this Chapter may be prohibited from obtaining a Beach Fire Permit, and may be

issued a no trespass order for Town parks for one year.

§ 12.4.9.4 Review of chapter.
No later than one vear from the date of enacting amendments, the Kittery Town Council will receive a report
from the Town Manager on the status of compliance with the chapter, to determine if amendments are

necessary.
2. Add the following fees to Appendix A:

Chapter 12.4 Seapoint and Crescent Beaches

Beach Fire Permits




DRAFT: March 28, 2022
35  Kittery Property Owner $0

36  Non-Kittery Property Owner $15
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KITTERY TOWN CODE
TITLE 12
SEAPOINT AND CRESCENT BEACHES FIRES
AN ORDINANCE relating to the municipality’s authority for Town governance to give due and
proper attention to its many demands pursuant to the Town Charter, Federal law, and Maine
Revised Statutes, and more particularly where set forth in Maine Revised Statutes Title 30-A,
Municipalities and Counties.

WHEREAS, the Kittery Town Council is authorized to enact this Ordinance, as specified in
Sections 1.01 and 2.07(3) of the Town Charter; 30-A MRS 83001, pursuant to its powers that
authorize the town, under certain circumstances, to provide for the public health, welfare,
morals, and safety, and does not intend for this Ordinance to conflict with any existing state or
federal laws; and

WHEREAS, the town has experienced a significant increase in recreational fires at Seapoint
and Crescent beaches in the past three years; and

WHEREAS, the increase in recreational fires on the beaches is also leading to increased litter,
unextinguished coals that harm other beach users, damage to the surrounding marsh, and
negative impacts on the quality of life of residents living adjacent to the beaches; and

WHEREAS, the Kittery Town Council seeks to establish certain regulations that limit
recreational fires on the beaches, and that require those having recreational fires on the
beaches to follow certain rules to prevent litter, avoid harm to other beach users, prevent
damage to the marsh, and mitigate the impact on the surrounding residents;

NOW THEREFORE, IN ACCORDANCE WITH TITLES 30-A MRS 83001 AND TOWN
CHARTER 82.14 THE TOWN OF KITTERY HEREBY ORDAINS AN AMENDMENT TO TOWN
CODE TITLE 12.4.9 SEAPOINT AND CRESCENT BEACHES — BEACH FIRES, AS
PRESENTED.

INTRODUCED and read in a public session of the Town Council on the day of ,
20, by: {NAME} Motion to approve by Councilor
{NAME]}, as seconded by Councilor {NAME} and

passed by a vote of

THIS ORDINANCE IS DULY AND PROPERLY ORDAINED by the Town Council of Kittery,
Maine on the day of , 20 , INAME}, , Chairperson

Attest: {NAME}, Town Clerk

DRAFT: March 28, 2022



TOWN OF KITTERY
200 Rogers Road, Kittery, ME 03904
Telephone: 207-475-1329

REPORT TO TOWN COUNCIL

Date: March 28, 2022
From: Kendra Amaral, Town Manager
Subject: Amendment to Eliot Sewer Agreement — Increased Guaranteed Flow

Councilor Sponsor: Chairperson Judy Spiller

EXECUTIVE SUMMARY
The Town of Eliot is seeking to secure the additional 200,000 gallons per day (gpd) of flow to the Kittery
Waste Water Treatment Plant in accordance with prior negotiations conducted in 2012.

The Town of Eliot has been contemplating expansion of their sewer service/infrastructure since 2012.
After multiple unsuccessful attempts at Town Meeting to approve the project, the voters of Eliot finally
voted in favor of the expansion in 2020. That cleared the way to reintroduce the previously negotiated
terms for the 200,000 gpd capacity increase from a decade ago.

Kittery and Eliot staff met approximately 5 times since June of 2021 to discuss options including
incremental increase to Eliot’s capacity guarantee, cost-sharing expectations and process for Pump Station
7 upgrades, and establishing a connection that bypasses Pump Station 7. Kittery staff reviewed Town
records regarding the 2012 negotiations on the expanded capacity and evaluated whether expanded
capacity allocation to Eliot would negatively impact future development opportunities for Kittery.

The discussions resulted in Eliot desiring to purchase the additional 200,000 gpd capacity in full rather
than incrementally, and Kittery honoring the terms agreed to by the two towns in 2012 for Eliot to pay the
$669,000 fee (effectively the entrance/impact fee) upon execution of the amendment.

Kittery staff also agree it is in our collective best interest to evaluate the feasibility of pumping Eliot’s flow
directly to the plant (bypassing Pump Station 7), as it would eliminate the need to upgrade Pump Station 7
and could simplify the billing procedures if Eliot is on a dedicated meter.

The Town of Eliot is eager to move forward. MDOT is preparing to repave Route 236 in the next two
years, which would set in place a moratorium on work under the pavement. Eliot’s goal is to install the
new sewer lines in the coming year.

Enclosed are the relevant records from Kittery and Eliot’s negotiations on the expanded capacity
guarantee.

PROPOSED SOLUTION/RECOMMENDATION
Approve Amendment No. 1 to the Inter-Municipal Agreement with Eliot as presented.



MEETING DATE: MARCH 28, 2022

ATTACHMENTS
e Proposed Amendment No. 1
e [Existing Inter-Municipal Agreement
e May 2012 Draft Inter-Municipal Agreement showing the terms for expansion of Eliot’s guaranteed
capacity (relevant section highlighted in blue)
e [Eliot’s comments on May Draft Inter-Municipal Agreement demonstrating the financial terms
were agreed to

e Report to Council June 2012 indicating Eliot voters denied expansion leading to the removal of the
expansion terms



INTER-MUNICIPAL AGREEMENT
Between the TOWN of KITTERY and the TOWN of ELIOT
For RECEPTION, TREATMENT, and DISPOSAL of WASTEWATER
From ELIOT’s SEWERAGE SYSTEM

AMENDMENT No. 1

This Amendment No. 1 to the Inter-Municipal Agreement between the between the Town of Eliot,
Maine, and the Town of Kittery, Maine (dated July 1, 2013), is made and entered into this O
day of March 2022, by and between the Town of Eliot, Maine, and the Town of Kittery, Maine, in
accordance with Article 11 of the agreement:

Article 3 — Technical Provisions

Add the following after Section 3.1.4 of the existing agreement:

3.1.4.1 Within 90 days of the effective date of this agreement, Eliot will purchase an additional
reserved capacity of 200,000 gallons per day ADF in Kittery’s WWTF. Eliot shall pay Kittery a total
payment of $669,000 and must be paid in full within 90 days of the effective date of this agreement.

Annual Average Daily Maximum 24 Peak One Hour Rate of
Flow (ADF) Hour Flow Flow
Gallons per day Gallons per day Gallons per day

Total 400,000 1,000,000 1,584,000 (or 1,050 gpm)

Note 1: Maximum day peaking factor =2.5
Note 2: Peak hour peaking factor = 4.0

3.1.42 Eliot will make necessary improvements in Eliot’s existing collection system, including the
portion located in Kittery that is owned by Eliot, to accommodate the flows, if needed.

3.1.4.3 Eliot will work with Kittery to evaluate the feasibility of pumping Eliot’s flow directly to the
WWTF and bypass Kittery Pumping Station #7 and its force main to the WWTE. Eliot’s Current
Allocated Capacity stated in Section 3.1.4 of the existing agreement remains unchanged with respect
to Kittery Pumping Station #7. When Eliot’s average daily flow meets or exceeds 80% of the ADF
limit for a 90 day period Eliot shall provide Kittery with a written plan detailing how Eliot will
prevent exceedance of the average daily flow limit.

Article 4 — Cost Allocations

Delete [tem 4.3.1 and Replace with the following:

43.1 Treatment Plant (WWTF)—Eliot shall be responsible to pay its proportionate share of
Capitol Costs or Capitol Improvement Costs (not including operating budget replacement costs)
of the Treatment Plant (WWTF). Capitol Costs (see Definition) will be necessary from time to
time to meet existing or new effluent limitations; and/or replace equipment and other assets to
maintain or expand the capacities of the WWTF. During the design state for each project, Eliot
is to be given the opportunity to review and comment on the design drawings which Eliot is



responsible to pay its share. Eliot’s proportionate share of costs for each project is the ratio of
Eliot’s Annual Average Allocated Daily Capacity (400,000 gpd) (see Section 3.1.4.1) to the
Treatment Plant (WWTF) Annual Average Design Capacity per day (2,400,000 gpd) (see
Section 3.1.3), and its costs are in accordance with the following formula.

Eliot’s Capital Improvement = 400,000 gpd x Total Project Cost WWTF
Cost Share wwrr 2,400,000 gpd

IN WITNESS WHEREOF, the parties hereto have executed this amendment as of the day and year
first above written.

TOWN of KITTERY, MAINE TOWN of ELIOT, MAINE
by its Town Council by its Board of Selectmen

Cloball S hoigerse.
o 052D

[ /oy Lt
%l

CERTIFICATE

I certify that I am the Town Clerk of the Town below named in the foregoing contract and that the
Selectmen or Council members who signed said contract on behalf of the said Town were then
Members of the Town Council or Board of Selectmen in said Town by authority of its governing
body and is within the scope of its corporate powers.

Town Clerk, Kittery, Maine Town Clerk, Eliot, Maine

(TOWN SEAL) (TOWN SEAL)
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INTER-MUNICIPAL AGREEMENT
between the TOWN of KITTERY and the TOWN of ELIOT
for RECEPTION, TREATMENT, and DISPOSAL of WASTEWATER
from ELIOT’S SEWERAGE SYSTEM

This Inter-Municipal Agreement (“IMA” or “Agreement”) is made and entered into this First day of
July, 2013, by and between the Town of Eliot, Maine, (“Eliot”), and the Town of Kittery, Maine,
(“Kittery™), collectively “the Parties™.

WITNESSETH

WHEREAS, Eliot, duly acting through the Board of Selectmen, is authorized to enter into contracts
and agreements with Kittery, duly acting through the Town Council, for the purpose of aiding in the
abatement of water pollution; and

WHEREAS, Kittery deems it to be in the public interest to enter into a contract with Eliot whereby
Kittery would receive, treat, and dispose of Eliot's wastewaters through Kittery's water poliution
control facility; and

WHEREAS, Eliot is desirous of treatment of its present wastewater flow and of retaining its
currently reserved capacity of 200,000 gallons per day (gpd) for wastewater treatment and disposal;
and

WHEREAS, Eliot has constructed, owns, operates, and maintains a wastewater collection system,
with pumping stations, force mains, metering equipment, and appurtenances thereto in Eliot which
delivers wastewater by force main to the Kittery town boundary on Route 103; and

WHEREAS, Eliot has constructed, owns, and maintains a continuation of that force main in Kittery
for the purpose of transmission of collected wastewater from the Eliot Town boundary to the delivery
point identified in Article 3, Section 3.1.2; and

WHEREAS, Kittery owns, operates, and maintains the shared gravity sewer main, constructed by
Eliot in Kittery, from the above delivery point to pumping station #7 and will continue to own,
operate, and maintain that shared gravity main and the shared pumping station #7; and

WHEREAS, to accept and treat the aforesaid wastes, an existing wastewater collection system
within Kittery and the existing Kittery Wastewater Pollution Control Facility will continue to be
owned, operated