


























From: Kalinich, Jeffrey C
To: Bart McDonough
Subject: RE: Kittery--134 Whipple Road Plans
Date: Monday, December 13, 2021 9:55:33 AM

Hi Bart,
 
This does not apply to legally non-conforming structures and the Department considers allowing it
less restrictive than what is required by the Act.
 
Thank,
 
Jeff
 
Jeffrey C. Kalinich
Assistant Shoreland Zoning Coordinator
Maine Department of Environmental Protection
312 Canco Road
Portland, Maine 04103
Ph.  (207) 615-7044
Fax. (207) 822-6303
www.Maine.gov/dep
 

From: Bart McDonough <BMcDonough@kitteryme.org> 
Sent: Thursday, December 9, 2021 2:29 PM
To: Kalinich, Jeffrey C <Jeffrey.C.Kalinich@maine.gov>
Subject: RE: Kittery--134 Whipple Road Plans
 
EXTERNAL: This email originated from outside of the State of Maine Mail System. Do not click
links or open attachments unless you recognize the sender and know the content is safe.
Hi Jeff,
 
I wanted to get your take on a provision under 38 M.R.S.A. Section 439-A(9). See highlighted yellow
phrase below.
 

9.  Cupolas.  For the purpose of determining the height of a structure, a municipal ordinance
adopted pursuant to this article may exempt a cupola, dome, widow's walk or similar feature added
to a legally existing conforming structure if:  
A.  The legally existing conforming structure is not located in a Resource Protection District or a
stream protection district as defined in guidelines adopted by the board; and   [PL 2011, c. 231,
§2 (NEW).]
B. The cupola, dome, widow's walk or other similar feature:  
(1) Does not extend beyond the exterior walls of the existing structure;  
(2) Has a floor area of 53 square feet or less; and  
(3)  Does not increase the height of the existing structure, as determined under  section 436‑A,
subsection 7‑A, by more than 7 feet.   [PL 2011, c. 231, §2 (NEW).]
 
If adopted by the Town, does this apply to legally nonconforming structures as well? And, if not,
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https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.mainelegislature.org%2Flegis%2Fstatutes%2F38%2Ftitle38sec436-A.html&data=04%7C01%7CJeffrey.C.Kalinich%40maine.gov%7C3e4680b5322e42b1c34008d9bb4a5936%7C413fa8ab207d4b629bcdea1a8f2f864e%7C0%7C0%7C637746750275141046%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000&sdata=ETogk4%2F5MY%2BUymPk2r6FCPBcLte8726eUomQdf%2FZkUQ%3D&reserved=0


could the municipality allow for legally nonconforming structures to qualify?
 
Thanks,
 
Bart McDonough
Town Planner
 

Town of Kittery
200 Rogers Road
Kittery, ME 03904
Phone: 207.475.1323
Email: bmcdonough@kitteryme.org
 
 

From: Bart McDonough 
Sent: Thursday, December 9, 2021 9:28 AM
To: 'Kalinich, Jeffrey C' <Jeffrey.C.Kalinich@maine.gov>
Subject: RE: Kittery--134 Whipple Road Plans
 
Good morning, Jeff:
 
Thank you for taking the time to review this—much appreciated. Good to know the actions the town
needs to take to exempt such structures.
 
Best,
 
Bart McDonough
Town Planner
 

Town of Kittery
200 Rogers Road
Kittery, ME 03904
Phone: 207.475.1323
Email: bmcdonough@kitteryme.org
 
 
 

From: Kalinich, Jeffrey C <Jeffrey.C.Kalinich@maine.gov> 
Sent: Thursday, December 9, 2021 9:09 AM
To: Bart McDonough <BMcDonough@kitteryme.org>
Subject: RE: Kittery--134 Whipple Road Plans
 
Hi Bart,
 
After consultation with Department staff and our Attorney General it has been determined that in
order for a municipality to approve a cupola that exceeded ordinance height standards it would have
to adopt the cupola provisions from the Mandatory Shoreland Zoning Act 38 M.R.S.A. § 439-A(9). 
Since Kittery’s Ordinance does not have this provision a cupola exceeding height standards can’t be
approved.  Even if the ordinance contained this provision the proposed cupola would exceed the 53
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square foot floor area requirement.  It is also the Department’s opinion that that the proposed
cupola is not excluded from the height definition since it is not similar to a chimney, steeple or
antenna.   The proposed cupola is required to be treated a roof line and must meet height
requirements.
 
Let me know if you or the planning board members have any questions.
 
Jeff
 
Jeffrey C. Kalinich
Assistant Shoreland Zoning Coordinator
Maine Department of Environmental Protection
312 Canco Road
Portland, Maine 04103
Ph.  (207) 615-7044
Fax. (207) 822-6303
www.Maine.gov/dep
 

From: Bart McDonough <BMcDonough@kitteryme.org> 
Sent: Thursday, December 2, 2021 6:28 PM
To: Kalinich, Jeffrey C <Jeffrey.C.Kalinich@maine.gov>
Subject: RE: Kittery--134 Whipple Road Plans
 
EXTERNAL: This email originated from outside of the State of Maine Mail System. Do not click
links or open attachments unless you recognize the sender and know the content is safe.
Thanks Jeff—much appreciated.
 
Best,
 
Bart McDonough
Town Planner
 

Town of Kittery
200 Rogers Road
Kittery, ME 03904
Phone: 207.475.1323
Email: bmcdonough@kitteryme.org
 
 
 

From: Kalinich, Jeffrey C <Jeffrey.C.Kalinich@maine.gov> 
Sent: Thursday, December 2, 2021 4:58 PM
To: Bart McDonough <BMcDonough@kitteryme.org>
Subject: RE: Kittery--134 Whipple Road Plans
 
Hi Bart,
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I have reached out to my colleagues regarding this proposed cupola.  In my opinion it seems rather
large compared to cupolas I have seen in the past.  That said I’m not sure there are any dimensional
standards or policies that can be applied.  I’ll let you know what I find out.
 
Thanks,
 
Jeff
 
Jeffrey C. Kalinich
Assistant Shoreland Zoning Coordinator
Maine Department of Environmental Protection
312 Canco Road
Portland, Maine 04103
Ph.  (207) 615-7044
Fax. (207) 822-6303
www.Maine.gov/dep
 

From: Bart McDonough <BMcDonough@kitteryme.org> 
Sent: Thursday, December 2, 2021 12:24 PM
To: Kalinich, Jeffrey C <Jeffrey.C.Kalinich@maine.gov>
Subject: RE: Kittery--134 Whipple Road Plans
 
EXTERNAL: This email originated from outside of the State of Maine Mail System. Do not click
links or open attachments unless you recognize the sender and know the content is safe.
Hi Jeff,
 
Would it be possible to send something in written regarding whether or not the height of the cupola
is exempt from the height provisions of Kittery’s Shoreland provisions? I think the Planning Board
would like to see that.
 
Thanks,
 
Bart McDonough
Town Planner
 

Town of Kittery
200 Rogers Road
Kittery, ME 03904
Phone: 207.475.1323
Email: bmcdonough@kitteryme.org
 
 
 

From: Bart McDonough 
Sent: Thursday, December 2, 2021 11:13 AM
To: 'Kalinich, Jeffrey C' <Jeffrey.C.Kalinich@maine.gov>
Subject: Kittery--134 Whipple Road Plans
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See attached.
 
Bart McDonough
Town Planner
 

Town of Kittery
200 Rogers Road
Kittery, ME 03904
Phone: 207.475.1323
Email: bmcdonough@kitteryme.org
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From: Collins, Kristin M.
To: Bart McDonough; Langsdorf, Stephen E. F.; Adam Causey
Subject: RE: Planning Board question regarding height of structure
Date: Friday, December 10, 2021 9:47:24 AM

Adam and Bart,  

You referred to us a question from the Planning Board regarding the interpretation of Section 16.7.3.3(B)
(3)(e)(5)(a) of the Kittery Town Code, which sets limits on the height of an expanded nonconforming
structure within 25’ of the high-water line of a waterbody.  The project in question involves a relatively
large projection off the top of the roofline, which resembles a large cupola.  The raised-roof space is open
to the floor below, creating a cathedralized space in the interior.  The question is whether this projection
must be counted toward the height of the structure.
 
Section 16.2.2 defines “height of a structure” as, “the vertical distance between the mean original grade at
the downhill side of the structure and the highest point of the structure, excluding chimneys, steeples,
antennas and similar appurtenances which have no floor area.”  We do not believe the raised-roof area is
an “appurtenance.”  Per the standard definitions of the term “appurtenance,” that term refers to something
attached, accessory and subordinate to the structure.  While this resembles a large cupola, it does not fit
the standard definition of that term (“a small structure built on top of a roof”).  By contrast, the area in
question is not an appurtenance attached on top such as the other items listed, but an integral part of the
design of the building with open space and flooring directly beneath it.  It is no different than any other
cathedral ceiling which would clearly be part of the height of the structure.  While the applicant suggests
that the space lacks floor area, we disagree.  Since the area is open and accessible from the room below,
it is part of the same volume of that space and its “floor” is the floor of the living space below. 
 
We hope this is helpful.  Please let us know if you have any further questions.

-Kristin Collins and Stephen Langsdorf
 
Kristin M. Collins
Attorney
PretiFlaherty

This E-Mail may contain information that is privileged, confidential and / or exempt from discovery or disclosure under
applicable law. Unintended transmission shall not constitute waiver of the attorney-client or any other privilege. If you
are not the intended recipient of this communication, and have received it in error, please do not distribute it and notify
me immediately by E-mail at kcollins@preti.com or via telephone at 207.623.5300 and delete the original message.
Unless expressly stated in this e-mail, nothing in this message or any attachment should be construed as a digital or
electronic signature or as a legal opinion.
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