
 
Town of Kittery 

200 Rogers Road, Kittery, ME 03904 
 

Board of Appeals 
Meeting Agenda, Council Chambers 

Tuesday, August 13, 2019 
Regular Meeting - 6:30 P.M. 

 

1.  Call to Order; Introductory; Roll Call  

2.  Pledge of Allegiance  

3.  Agenda Amendment and Adoption  

4.  Executive session (if required)  

5.  Public Hearings  

a. Adam Butler, applicant, and Michael O’Keefe, owner of 43 Love Lane (Map 4 Lot 196), 
request a Miscellaneous Variation Request per LUDC Section 16.7.3.3.B(1), and seeking 
approval for the expansion of a non-conforming structure.  
 
b. Timothy Phoenix, applicant and Christopher Miller, owner of 1 Coleman Avenue (Map 
26 Lot 5), request a Miscellaneous Variation Request per LUDC Section 16.7.3.5.A.(1), 
and seeking approval for the expansion of a non-conforming structure.  
 

6.  Unfinished Business  

7.  New Business  

8.  Acceptance of Previous Minutes  
 
a. February 26, 2019 
b. July 23, 2019  

9.  Board Member or CEO Issues or Comment  

 a. Board training workshop date  

10.  Adjournment 
 
 





















PLANNING & DEVELOPMENT DEPARTMENT 
 STAFF REPORT 

 
BOA Meeting Date: August 13, 2019  

 
Item #: MVR2019-08 

 
 

STAFF REPORT – 43 LOVE LANE – MISCELLANEOUS VARIATION REQUEST 
 

 
Project Name:  43 Love Lane  
 
Applicant:   Adam Butler   
 
Owner:   Michael O’Keefe  
 
Proposed Development: Construction of new garage attached to primary structure  
 
Requests: Miscellaneous Variation Request per LUDC Section 16.7.3 

Nonconformance, seeking expansion of a non-conforming structure   
 
Site Addresses:  43 Love Lane  
 
Map & Lot Numbers: M 4 L 196  

  
 
Current Zoning: 
Residential – Urban (R-U) - This zoning district is intended to preserve the physical, aesthetic and 
social quality of Kittery's urban area and, consistent with this goal, to provide therein for the 
location of a variety of residential uses in accordance with the standards of this title. 



 
The following uses are permitted in the Residential – Urban (R-U) Zone: (1) Dwellings and 
manufactured housing. The proposed use is permitted by right.  
 
Staff Recommendation: APPROVAL of miscellaneous variation request with conditions.  
 
District Standards: 
 

Residential – Urban Zoning District Standards 
 Land Area per Dwelling (min.) N/A  Front Yard Setback (min.) 30 feet 
 Maximum Building Coverage 20%  Rear Yard Setback (min.) 15 feet 
 Lot Size (min.) 20,000 sf  Side Yard Setback (min.) 15 feet 
 
Current Use: Dwelling unit, occupied house   
 
Surrounding Land Uses: 
West: Residential – Urban (R-U) dwelling unit 
East: Residential – Urban (R-U) dwelling unit 
North: Residential – Urban (R-U) dwelling unit 
South: Mixed-Use – Kittery Foreside (MU-KF), railroad right-of-way   
 
Future Land Use:  
The subject property is located within a Growth Area in the Future Land Use Map. A Growth 
Area is defined in the Comprehensive Plan as, “areas where the Town would like to encourage 
future development to occur.”  
 
Site Description: 
The subject property consists of approximately 17,424 square feet (.4 acres), located along the 
southern right-of-way of Love Lane about 600 feet east of its intersection with State Road. The 
property is a non-conforming lot of record. The property is zoned Residential – Urban (R-U). The 
property backs up to the Pan Am railroad right-of-way. The grade of the property falls away from 
Love Lane. There is a small parking area fronting the road, which is built up and has a retaining 
wall.  
 
History of the Property: 
The property contains an existing dwelling unit, approximately built in 1900. The existing house is 
located within the front setback, and its front porch is only about 8 feet from the property line 
along Love Lane. The existing structures make up 1,148 square feet of impervious surface, making 
the building coverage 6.5% of the .4-acre lot. A maximum of 20% is allowed in the zone.  
 
Description of the Issue:  
The applicant proposes to construct a garage addition connected to the existing house. The 
applicant submitted a rendering of the proposed garage but there is no plan showing the dimensions 
of the structure. The new structure appears to have two floors above grade and the garage located 
below grade, where the garage doors would face west and not towards the street. A new driveway 
would presumably be constructed to serve the garage. A breezeway would connect the garage to 



the house, making it part of the primary structure. From the rendering, it appears the height of the 
new structure would be less than the height of the existing house. The owners have submitted an 
aerial photo showing the location of the new structure being 18 feet back from the property line 
along Love Lane.  
 
Because the existing dwelling is non-conforming as to the front setback, the Land Use & 
Development Code 16.7.3.3.B.(1) requires Board of Appeals approval.  
 
Applicant’s Miscellaneous Variation Request: 
Section 16.6.6 requires the Board of Appeals to use the following process when hearing requests: 
 
§ 16.6.6 Basis for decision. 
A. Conditions. 

(1) In hearing appeals/requests under this section, the Board of Appeals must first 
establish that it has a basis in law to conduct the hearing and decide the question. 

 
LUDC Section 16.6.4.C.(1) allows the Board of Appeals to decide variations for 
nonconformities covered in Section 16.7.3. Further, Section 16.7.3.3.B.(1) states that, 
“Except where otherwise permitted in this title, repair and/or expansion of a 
nonconforming structure must be approved by the Board of Appeals. In cases where 
the structure is located in the Shoreland or Resource Protection Overlay Zone, the 
repair and/or expansion must be approved by the Planning Board.” 

  
(2) In hearing appeals/requests under this section, the Board of Appeals must use the 

following criteria as the basis of a decision, that: 
 

(a) The proposed use will not prevent the orderly and reasonable use of 
adjacent properties or of properties in adjacent use zones; 
 
Staff believes the use will not prevent the orderly and reasonable use of 
adjacent properties since adjacent properties are zoned Residential – 
Urban and contain the same single-family dwelling use as the subject 
property.  
 

(b) The use will not prevent the orderly and reasonable use of permitted or 
legally established uses in the zone wherein the proposed use is to be 
located or of permitted or legally established uses in adjacent use zones; 
 
Staff believes the use will not prevent the orderly and reasonable use of 
legally established uses in the zone since the use is the same as adjoining 
properties and there are no use restrictions among adjacent single-
family dwellings. 
 

(c) The safety, the health and the welfare of the Town will not be adversely 
affected by the proposed use or its location; and 
 



Staff believes the use will not adversely affect the health and welfare of 
the Town.  
 

(d) The use will be in harmony with and promote the general purposes and 
intent of this title. 
 
Staff believes the use is in harmony with Title 16 and promotes its 
general purposes.  

 
Factors for consideration. In making such determination, the Board of Appeals must also give 
consideration, among other things, to: 
 

(1) The character of the existing and probable development of uses in the zone and the 
peculiar suitability of such zone for the location of any of such uses; 
 
The proposed use involved is allowed in the zone by right.  
 

(2) The conservation of property values and the encouragement of the most 
appropriate uses of land; 
 
The proposed expansion is an appropriate use of the land. The proposed 
expansion would not be detrimental to property values.  
 

(3) The effect that the location of the proposed use may have upon the congestion or 
undue increase of vehicular traffic congestion on public streets or highways; 

 
There is no proposed increase in density that would result in additional 
vehicular traffic.  

 
(4) The availability of adequate and proper public or private facilities for the 

treatment, removal or discharge of sewage, refuse or other effluent (whether 
liquid, solid, gaseous or otherwise) that may be caused or created by or as a result 
of the use; 
 
The existing property is on public sewer system.  

 
(5) Whether the use, or materials incidental thereto, or produced thereby, may give off 

obnoxious gases, odors, smoke or soot; 
 
The use produces no obnoxious gases, odors, smoke or soot. 
 

(6) Whether the use will cause disturbing emission of electrical discharges, dust, light, 
vibration or noise; 

 
The use causes no disturbing emission of electrical discharges, dust, light, 
vibration or noise.  



 
(7) Whether the operations in pursuance of the use will cause undue interference with 

the orderly enjoyment by the public of parking or of recreational facilities, if 
existing, or if proposed by the Town or by other competent governmental agency; 
 
No undue interference should result from this use.  

 
(8) The necessity for paved off-street parking; 

 
The owners propose to construct a two-car garage that will replace an existing 
parking pad located on the edge of the road. Depending on the length of the 
driveway serving the garage, the proposed expansion could result in an increase 
in off-street parking.  

 
(9) Whether a hazard to life, limb or property because of fire, flood, erosion or panic 

may be created by reason or as a result of the use, or by the structures to be used, 
or by the inaccessibility of the property or structures thereon for the convenient 
entry and operation of fire and other emergency apparatus, or by the undue 
concentration or assemblage of persons upon such plot; 
 
No hazards should result from this use.  

 
(10) Whether the use, or the structures to be used, will cause an overcrowding of land 

or undue concentration of population or unsightly storage of equipment, vehicles 
or other materials; 

 
No overcrowded should result from this use.  

 
(11) Whether the plot area is sufficient, appropriate and adequate for the use and the 

reasonably anticipated operation and expansion thereof; 
 

The existing lot is a legal, non-conforming lot of record.  
 

(12) Whether the proposed use will be adequately screened and buffered from 
contiguous properties; 

 
The property includes adequate landscape screening and mature trees.  

 
(13) The assurance of adequate landscaping, grading and provision for natural 

drainage; 
 

The lot currently slopes away from Love Lane and the proposed garage 
appears to fit into the grade of the property. The owner will need to comply 
with all Town regulations and best management practices related to 
stormwater runoff and erosion control during and after construction. Any 
disturbed area would need to be stabilized with new landscaping.  



 
(14) Whether the proposed use will provide for adequate pedestrian circulation; 

 
No pedestrian infrastructure exists along Love Lane.  

 
(15) Whether the proposed use anticipates and eliminates potential nuisances created 

by its location; and 
 

No new nuisances are expected from the continuation of the residential use.  
 

(16) The satisfactory compliance with all applicable performance standard criteria 
contained in Chapters 16.8 and 16.9.  

 
Other than the miscellaneous variation request filed here, the proposed use and 
site plan appear to conform to Title 16.8 and 16.9, subject to Code Enforcement 
Officer review and approval.   

 
Using the standards and criteria found in 16.6.6 of the LUDC, Staff recommends APPROVAL of 
the miscellaneous variation request to expand a non-conforming structure as proposed, with the 
following conditions: (1) that the existing parking pad be returned to a vegetated and landscaped 
state once the garage is constructed, and (2) the applicant/owner obtain an appropriate driveway 
permit from the Department of Public Works.   
 
 







































PLANNING & DEVELOPMENT DEPARTMENT 
 STAFF REPORT 

 
BOA Meeting Date: August 13, 2019  

 
Item #: MVR2019-09 

 
 

STAFF REPORT – 1 COLEMAN AVE – MISCELLANEOUS VARIATION REQUEST 
 

 
Project Name:  1 Coleman Avenue  
 
Applicant:   Chris & Kim Miller  
 
Owner:   Chris & Kim Miller  
 
Proposed Development: New dwelling unit  
 
Requests: Miscellaneous Variation Request per LUDC Section 16.7.3.5.A.1 

Nonconformance, seeking relief of setbacks for a residential 
structure on a non-conforming lot 

 
Site Addresses:  1 Coleman Avenue   
 
Map & Lot Numbers: M 26 L 05  

  
 
Current Zoning: 
Residential – Kittery Point Village (R-KPV) - This zoning district is intended to preserve the 
established character and development pattern of the Kittery Point neighborhood while assuring 
that any new development is consistent with this historical development pattern and is 
environmentally suitable. To this end, the following apply: 



 
The following uses are permitted in the Residential – Kittery Point Village (R-KPV) Zone: (1) 
Dwellings, excluding mobile homes, in a single-family, duplex and multiunit residential 
configuration with not more than four units per building. The proposed use is permitted by right.  
 
Staff Recommendation: APPROVAL of miscellaneous variation request.  
 
District Standards: 
 

Residential – Kittery Point Village Zoning District Standards 
 Land Area per Dwelling (min.) N/A  Front Yard Setback (min.) 40 feet 
 Maximum Building Coverage 20%  Rear Yard Setback (min.) 15 feet 
 Lot Size (min.) 40,000 sf  Side Yard Setback (min.) 15 feet 
 
Current Use: Dwelling unit, occupied house  
 
Surrounding Land Uses: 
West: Residential – Kittery Point Village (R-KPV), dwelling unit  
East: Residential – Kittery Point Village (R-KPV), dwelling unit  
North: Residential – Kittery Point Village (R-KPV), vacant  
South: Residential – Kittery Point Village (R-KPV) & Shoreland Overlay (OZ-SL), dwelling 
unit  
 
Future Land Use:  
The subject property is located within a Natural Resources Area of a Limited Growth Area on the 
Future Land Use Map. A Limited Growth Area is defined in the Comprehensive Plan as, “land 
where the town would like to discourage growth and development in order to protect natural 
resources and limit the expansion of public utilities, services, and infrastructure.” A Natural 
Resource Area is defined in the Comprehensive Plan as, “areas that represent locations in Kittery 
that are either protected open spaces or critical natural resource areas where development should 
be restricted and managed to protect the natural environment.”  
 
Site Description: 
The subject property consists of a 12,065 square foot lot (.277 acres), located along the northern 
right-of-way of Pepperrell Road at its intersection with Coleman Avenue. The property is a non-
conforming lot of record. The property is zoned Residential – Kittery Point Village (R-KPV). The 
property is a corner lot and thus a 40-foot front setback is measured from both Pepperrell Road and 
Coleman Avenue.  
 
History of the Property: 
The property contains one dwelling built in approximately 1950, and a detached garage. The garage 
violates the setback from Coleman Avenue and appears to be situated on the eastern property 
boundary. The property is impacted by wetlands to the north on the adjacent property and its 
proximity to the Piscataqua River to the south, each with setback requirements from those 
respective water bodies.  
 



Description of the Issue:  
The applicant proposes to demolish the existing non-conforming structures and construct a new 2 
& ½ story house with an attached garage. The owners propose to site the new house to be no more 
non-conforming than the existing structure. The proposed site plan (Exhibit A of the application) 
includes a table showing the existing setbacks and proposed setbacks. According to the plans 
provided, the proposed new house will conform to the 40-foot setback to Pepperrell Road. The 
new house will sit 15” from Coleman Avenue, where the existing house has no setback from the 
right-of-way. The new house would be located farther away from the wetlands to the north and 
still outside the 100-foot setback to the shoreland to the south. The proposed house otherwise 
conforms to the zoning code and would be no more non-conforming than the existing structure.  
 
The owners request relief from the front yard setback on Coleman Avenue (15 feet versus required 
40 feet) and from the wetland setbacks to the north (94 feet versus required 100 feet).  
 
Applicant’s Miscellaneous Variation Request: 
Section 16.6.6 requires the Board of Appeals to use the following process when hearing requests: 
 
§ 16.6.6 Basis for decision. 
A. Conditions. 

(1) In hearing appeals/requests under this section, the Board of Appeals must first 
establish that it has a basis in law to conduct the hearing and decide the question. 

 
LUDC Section 16.6.4.C.(1) allows the Board of Appeals to decide variations for 
nonconformities covered in Section 16.7.3. Further, Section 16.7.3.5.A.(1) states, 
“Nonconforming lots. In any district, notwithstanding limitations imposed by other 
sections of this title, single noncontiguous lots legally created when recorded may be 
built upon consistent with the uses in the particular zone. These provisions apply even 
though such lots fail to meet the minimum requirements for area or width, or both, 
which are applicable in the zone, provided that yard dimensions and other 
requirements, not involving area or width, or both, of the lot conform to the 
regulation for the zone in which such lot is located. Relaxation of yard and other 
requirements not involving area or width may be obtained only through 
miscellaneous variation request to the Board of Appeals.” 

  
(2) In hearing appeals/requests under this section, the Board of Appeals must use the 

following criteria as the basis of a decision, that: 
 

(a) The proposed use will not prevent the orderly and reasonable use of 
adjacent properties or of properties in adjacent use zones; 
 
Staff believes the use will not prevent the orderly and reasonable use of 
adjacent properties since adjacent properties are zoned Residential – 
Kittery Point Village and contain the same dwelling use as the subject 
property. 
 

(b) The use will not prevent the orderly and reasonable use of permitted or 



legally established uses in the zone wherein the proposed use is to be 
located or of permitted or legally established uses in adjacent use zones; 
 
Staff believes the use will not prevent the orderly and reasonable use of 
legally established uses in the zone since the use is the same as adjoining 
properties and there are no use restrictions among adjacent dwelling 
units. 
 

(c) The safety, the health and the welfare of the Town will not be adversely 
affected by the proposed use or its location; and 
 
Staff believes the use will not adversely affect the health and welfare of 
the Town.  
 

(d) The use will be in harmony with and promote the general purposes and 
intent of this title. 
 
Staff believes the use is in harmony with Title 16 and promotes its 
general purposes.  

 
Factors for consideration. In making such determination, the Board of Appeals must also give 
consideration, among other things, to: 
 

(1) The character of the existing and probable development of uses in the zone and the 
peculiar suitability of such zone for the location of any of such uses; 
 
The proposed use involved is allowed in the zone by right.  
 

(2) The conservation of property values and the encouragement of the most 
appropriate uses of land; 
 
The proposed expansion is an appropriate use of the land. The proposed 
expansion would not be detrimental to property values. 
 

(3) The effect that the location of the proposed use may have upon the congestion or 
undue increase of vehicular traffic congestion on public streets or highways; 

 
There is no proposed increase in density that would result in additional 
vehicular traffic.  

 
(4) The availability of adequate and proper public or private facilities for the treatment, 

removal or discharge of sewage, refuse or other effluent (whether liquid, solid, 
gaseous or otherwise) that may be caused or created by or as a result of the use; 
 
The project proposes to construct adequate on-site septic facilities, subject to 
approval by permitting authorities.  



 
(5) Whether the use, or materials incidental thereto, or produced thereby, may give off 

obnoxious gases, odors, smoke or soot; 
 
The proposed use produces no obnoxious gases, odors, smoke or soot. 
 

(6) Whether the use will cause disturbing emission of electrical discharges, dust, light, 
vibration or noise; 

 
The proposed use causes no disturbing emission of electrical discharges, dust, 
light, vibration or noise.  

 
(7) Whether the operations in pursuance of the use will cause undue interference with 

the orderly enjoyment by the public of parking or of recreational facilities, if 
existing, or if proposed by the Town or by other competent governmental agency; 
 
No undue interference should result from this use.  

 
(8) The necessity for paved off-street parking; 

 
The project proposes to construct adequate space for off-street parking.  

 
(9) Whether a hazard to life, limb or property because of fire, flood, erosion or panic 

may be created by reason or as a result of the use, or by the structures to be used, 
or by the inaccessibility of the property or structures thereon for the convenient 
entry and operation of fire and other emergency apparatus, or by the undue 
concentration or assemblage of persons upon such plot; 
 
No hazards should result from this use.  

 
(10) Whether the use, or the structures to be used, will cause an overcrowding of land or 

undue concentration of population or unsightly storage of equipment, vehicles or 
other materials; 

 
No overcrowded should result from this use.  

 
(11) Whether the plot area is sufficient, appropriate and adequate for the use and the 

reasonably anticipated operation and expansion thereof; 
 

The existing lot is a legal, non-conforming lot of record.  
 

(12) Whether the proposed use will be adequately screened and buffered from contiguous 
properties; 

 
The project proposes landscape buffering and vegetation per the code.  

 



(13) The assurance of adequate landscaping, grading and provision for natural 
drainage; 

 
The project proposes grading of the lot. The owner will need to comply with all 
Town regulations and best management practices related to stormwater runoff 
and erosion control during and after construction. Any disturbed area would 
need to be stabilized with new landscaping. 

 
(14) Whether the proposed use will provide for adequate pedestrian circulation; 

 
Existing pedestrian facilities exist along Pepperrell Road. 

 
(15) Whether the proposed use anticipates and eliminates potential nuisances created by 

its location; and 
 

No new nuisances are expected from the continuation of the dwelling use.  
 

(16) The satisfactory compliance with all applicable performance standard criteria 
contained in Chapters 16.8 and 16.9.  

 
Other than the miscellaneous variation request filed here, the proposed use and 
site plan appear to conform to Title 16.8 and 16.9, subject to Planning Board 
review and approval.  

 
Using the standards and criteria found in 16.6.6 of the LUDC, Staff recommends APPROVAL 
of the miscellaneous variation request to reduce the setbacks as proposed.   
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MEETING MINUTES 

 
1. CALL TO ORDER; INTRODUCTORY; ROLL CALL  

Chair Jeff Brake called the meeting to order at 6:30PM and asked that the roll be called.  
 
Board Members Present: Jeff Brake; Charles Denault III; Louis Leontakianakos; April Timko; 
Vern Gardner; Suzanne Dwyer-Jones  
 
Board Members Absent: Barry Fitzpatrick  
 
Staff Present: Adam Causey, Planning & Development Department Director  
 

2. PLEDGE OF ALLEGIANCE  
 
3. AGENDA AMENDMENT AND ADOPTION  

 
4. EXECUTIVE SESSION – None held.  
 
5. PUBLIC HEARINGS  
 

a. Pamela Gray, Owner, 35 Sterling Road, Urban Residential zone, requesting 
Miscellaneous Variation Request to the terms of 16.3.2.4.D., seeking relief on the side 
yard setback for a mobile home.  
Adam Causey presented for the Town, and read from the prepared staff report. Pamela 
Gray, the owner, presented her request. Karen Benoit, an abutter to the property, rose to 
ask questions of the Board.  
 
Motion by Charles Denault to approve the Miscellaneous Variation Request for 35 Sterling 
Road. Second by Louis Leontakianakos. Motion carried 5-0-1 by roll call vote. [Aye: 
Brake, Leontakianakos, Timko, Denault, Dwyer-Jones; No: ; Abstain: Gardner]  
 
April Timko read the Findings of Fact and the Conclusions of Law into the record. 
  

6. UNFINISHED BUSINESS – None  
 

7. NEW BUSINESS  
a. VOTE TO RECONSIDER – MISCELLANEOUS VARIATION REQUEST 

GRANTED JANUARY 8, 2019, 88 PEPPERRELL ROAD 
Since Chair Jeff Brake was not in attendance at the January 8 BOA meeting, he turned the 
gavel over to April Timko, who presided over that meeting.  



TOWN OF KITTERY, MAINE UNAPPROVED 
BOARD OF APPEALS February 26, 2019 
Council Chambers 6:30PM 
 

P a g e  | 2 

 
Adam Causey, Director of Planning & Development, began by explaining that staff 
received a request via email from an abutter for the Board of Appeals to reconsider a 
previous decision concerning a Miscellaneous Variation Request granted on January 8, 
2019, for the property at 87/88 Pepperrell Road. Mr. Causey said a reconsideration is a 
two-step process. First, the Board must vote whether to reconsider the previous decision. 
Per the Board’s by-laws, a motion for reconsideration must be moved by a member who 
voted on the prevailing side on the original motion, which would be a member present on 
January 8, 2019 that voted in favor of granting the miscellaneous variation for landscaping 
standards. If the Board votes to reconsider at this meeting, the second part of the process 
would be to schedule a public hearing for the reconsideration at a future Board of Appeals 
meeting, at which time staff will properly notice the public, abutters, and any who spoke 
at the January 8, 2019 meeting. Board members discussed the process of reconsideration, 
what changes to the landscape plan are necessary, and whether reconsideration would 
involve members of the public who attended the January meeting. Mr. Causey stated that 
after the January meeting, the abutters and the developer met to discuss more specific 
landscape plantings that could satisfy neighbors’ concerns. Staff is awaiting an updated 
landscape plan that would include the changes that the abutters are requesting.  
 
Motion by Vern Gardner to annul or rescind the granting of all motions of January 8, 2019. 
Second by Charles Denault. Motion failed 1-4-1 by roll call vote. [Aye: Gardner; Nay: 
Leontakianakos, Timko, Denault, Dwyer-Jones Gardner; Abstain: Brake]  
 
April Timko asked if any members of the public wanted to address the Board. Debbie 
Driscoll, 9 Pepperrell Terrace, and Clinton Reed, 4 Pepperrell Terrace, gave comments on 
the revised landscape plan. Debbie Driscoll asked that her request for a vote to reconsider 
be withdrawn. The Board took no further action.  
 

b. ELECT NEW OFFICERS  
 
Chair Jeff Brake opened the floor to nominations for Chair, Vice Chair, and Secretary.  
 
Motion by Suzanne Dwyer-Jones to postpone this item to the next meeting. Second by 
Charles Denault. Motion carried 5-0-1 by voice vote. [Aye: Brake, Leontakianakos, Timko, 
Denault, Dwyer-Jones; Nay: ; Abstain: Gardner]  
 
 

8. ACCEPTANCE OF PREVIOUS MINUTES - 1/9/18, 2/27/18, 3/27/18, 6/12/18, 6/26/18, 9/25/18, 
10/15/18  
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Motion by April Timko to approve the 1/9/18, 2/27/18, 3/27/18, 6/12/18, 6/26/18 meeting minutes. 
Second by Charles Denault. There was discussion about changes and additions to the minutes. Motion 
failed 0-6 by voice vote. [Aye: Brake, Leontakianakos, Timko, Denault, Dwyer-Jones; Nay: ; Abstain: 
Gardner]  
 

9. BOARD MEMBER OR CEO ISSUES OR COMMENT  
Mr. Causey did not have any information yet for subsequent meetings. Mr. Causey reminded the 
Board of a Maine Municipal Association training opportunity for March 20.  
 
Mr. Brake reminded the Board of a meeting regarding the Title 16 Recodification project at March 4 
at 6pm at the Kittery Community Center.  

 
10. ADJOURNMENT 

Motion to adjourn by April Timko. Second by Louis Leontakianakos. The motion carried 6-0 by 
voice vote.  

 
The Kittery Board of Appeals meeting of February 26, 2019 adjourned at 7:58 p.m. 
 

Submitted by Adam Causey, Director of Planning & Development.  
 

Disclaimer: The preceding minutes constitute the author’s understanding of the meeting. While every 
effort has been made to ensure the accuracy of the information, the minutes are not intended to be a 
verbatim transcript of comments at the meeting but only a summary of the discussion and actions that 
took place. For complete details, please refer to the video of the meeting on the Town of Kittery website 
at http://www.townhallstreams.com/locations/kittery-maine. 

http://www.townhallstreams.com/locations/kittery-maine
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MEETING MINUTES 
 

1. CALL TO ORDER; INTRODUCTORY; ROLL CALL  
Chair Jeff Brake called the meeting to order at 6:30PM and asked that the roll be called.  
 
Board Members Present: Jeff Brake, Barry Fitzpatcik, Suzanne Dwyer-Jones, April 
Timko, Vern Gardner, Louis Leontakianakos  
 
Board Members Absent: Charles Denault  

 
Staff Present: Adam Causey, Director of Planning and Development, Craig Alfis, Code 
Enforcement Officer  

 
2. PLEDGE OF ALLEGIANCE  

 
3. AGENDA AMENDMENT AND ADOPTION  

 
4.  EXECUTIVE SESSION 
 
5. PUBLIC HEARINGS  

 
a. Michael Dumond, Applicant, 53 Old Post Road (Map 8 Lot 6), Commercial Zone (C-

3), requesting a Miscellaneous Variation Request per the terms of 16.7.3.3B(3)(c), 
and seeking relief from setback requirements for an accessory structure. 
 
Chair Brake asked April Timko, Secretary, if the Board has the authority to hear this 
application. Mrs. Timko replied in the affirmative and noted that the public notice was 
published on July 13, 2019. Chair Brake opened the public hearing. Mr. Causey read from 
the staff report that this request resulted from a pool being placed in the side setback of a 
non-conforming residential use located in the C-3 zone. Mr. Causey explained that the 
Interim Code Enforcement Officer asked the applicant to remove the pool. The applicant 
submitted for a miscellaneous variation to allow the pool to remain. Mr. Causey stated 
that staff feels there is no path in the code via a miscellaneous variation request. Mrs. 
Timko asked if the code defined “structure,” and Mr. Causey read the definition from the 
code. Mr. Gardner asked how an above ground pool would meet the definition of a 
structure or an accessory structure under the code. Mr. Causey responded that it was the 
decision of the Interim Code Enforcement Officer to define it as such. Mr. Gardner asked 
if this pool should be treated more like personal property than a structure. Chair Brake 
called for the applicant to present. Michael Dumond, the applicant, rose to speak for his 
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application. Mrs. Timko asked the applicant to explain his rationale for requesting a 
miscellaneous variation request. Mr. Dumond stated that he thought he was appealing a 
decision of the Code Enforcement Officer. Hector Mackenzie rose to speak in favor of the 
applicant. Mr. Fitzpatrick questioned why the Board was hearing this case. Mrs. Timko 
asked the applicant if they would change the application to an administrative appeal of the 
CEO. The applicant requested to withdraw his initial application and change to an 
administrative appeal. Chair Brake closed the public hearing. 
 
Motion by Barry Fitzpatrick to approve an Administrative Appeal to the Code 
Enforcement Officer decision, as altered and accepted by the applicant, to allow the 
temporary pool to remain in its current location. Second by Vern Gardner. Motion passed 
6-0-0 by roll call vote [Aye: Brake, Fitzpatrick, Gardner, Leontakianakos, Dwyer-Jones, 
Timko; Nay: -- ; Abstain: --].  
 
Mrs. Timko read the following Findings of Fact and Conclusions of Law into the record: 

Findings of Fact – (1) The Board found that the issue involved a temporary pool, 
which is not a structure, (2) the Board did not need to consider whether the rules 
for the expansion of a structure were met, (3) the Board approved the applicant’s 
Administrative Appeal to the CEO’s decision.  
Conclusions of Law – (1) The Board heard the Administrative Appeal under Town 
code section 16.6.4.A, which allows the Board to review administrative decisions 
made by the code enforcement officer (2) the Board received evidence and 
testimony and entered into deliberation (3) the Board granted the appeal.  

 
Motion by Vern Gardner to approve the Findings of Fact and Conclusions of Law as read 
by April Timko. Second by Suzanne Dwyer-Jones. Motion passed 6-0-0 by roll call vote 
[Aye: Brake, Fitzpatrick, Gardner, Leontakianakos, Dwyer-Jones, Timko; Nay: -- ; 
Abstain: --].  
 

b. Washburn Realty Group, Owner, 60 Route 236 (Map 29 Lot 14), Commercial Zone 
(C-2), requesting a Miscellaneous Variation Request to the terms of Article III of 
Town Code Chapter 16.7 (Nonconformance), seeking relief of front, side, and 
wetland setbacks for a commercial building.  

 
Chair Brake asked April Timko, Secretary, if the Board has the authority to hear this 
application. Mrs. Timko replied in the affirmative. Chair Brake opened the public hearing. 
Mr. Causey read from the staff report and stated that this application is for the construction 
of a new plumbing supply warehouse. Mr. Causey noted that the property was narrow and 
the application of setbacks per the code would leave no building envelope available and 
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render the parcel unbuildable. Mr. Causey also noted that the existing building and 
foundations would be removed. Mr. Causey noted that this application would require 
review and approval by the Planning Board under the site plan review process. Mrs. Timko 
asked if this was a relocation of the structures or a completely structures. Mr. Gardner 
asked how the project would be more conforming than the existing structures. Matt 
Williams, applicant, rose to speak in favor of the application and discussed how the 
extreme setback nonconformities would be cured by the project. Mr. Gardner asked the 
applicant if the setbacks for the new building would be in line with the average setbacks 
of other buildings along Route 236. The applicant stated that would be the case. John 
Chagnon, the applicant’s engineer, rose to explain the new setbacks. Mr. Leontakianakos 
asked to see where the setbacks would be for the new building. Mr. Chagnon pointed out 
the setbacks on the plans displayed. Mr. Fitzpatrick stated that this property has been an 
eyesore for a while and asked if the vacant foundation would be demolished and if the 
applicant would need to raise the grade of the site to make the project work. Mr. Chagnon 
explained that there would be earthwork required to get the new driveway in and allow 
for safe truck movements in and out. Mr. Gardner asked why the building needed to be so 
close to the road and not simply be rebuilt on the existing foundation. Mr. Chagnon stated 
that moving the building would help protect the wetland to the east. Chair Brake closed 
the public hearing. 
 
Motion by Vern Gardner to grant the miscellaneous variation request, provided that the 
applicant meet all the requirements and conditions imposed by the Planning Board, Code 
Enforcement Officer, or any other relevant Town authorities. Second by April Timko. 
Motion passed 6-0-0 by roll call vote [Aye: Brake, Fitzpatrick, Gardner, Leontakianakos, 
Dwyer-Jones, Timko; Nay: -- ; Abstain: --]. 
 
Mrs. Timko read the following Findings of Fact and Conclusions of Law into the record: 

Findings of Fact – (1) The applicant appeared before the Board seeking a 
miscellaneous variation request for relief to front, side, and wetland setbacks for a 
commercial building per Town code 16.7.3, (2) the Board determined it had the 
authority to hear the application per 16.6.4.C.(1), (3) the hearing was duly 
advertised in the Portsmouth Herald on July 13, 2019, as required, (4) the applicant 
made a presentation and no other members of the public commented, (5) the 
subject property consists of approximately 64,469 square feet located on Route 
236 north and is a conforming lot of record zoned C-2, (6) the property contains a 
vacant warehouse structure and old foundation with no structure and has not been 
in operation for several years, (7) the applicant proposes to construct a new two-
story commercial building to serve as a plumbing supply warehouse and 
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showroom, (8) the proposed new structure would be less nonconforming than the 
prior use.  
Conclusions of Law – (1) The Board has the authority to hear the Miscellaneous 
Variation Request Town code section 16.6.4.C.(1), (2) the Board considered the 
conditions contained in Town code section 16.7.3.3.A.(2), (3) the Board 
considered the basis of decisions contained in Town code section 16.6.6., (3) the 
Board voted to granted the miscellaneous variation request.  
 
Motion by April Timko to approve the findings of fact and conclusions of law as 
read. Second by Vern Gardner. Motion passed 6-0-0 by roll call vote [Aye: Brake, 
Fitzpatrick, Gardner, Leontakianakos, Dwyer-Jones, Timko; Nay: -- ; Abstain:--]. 

 
6. UNFINISHED BUSINESS   

 
7. NEW BUSINESS  

 
8. ACCEPTANCE OF PREVIOUS MINUTES 

a. September 25, 2018 
b. November 13, 2018 
c. January 8, 2019 
d. February 26, 2019 
e. March 12, 2019 
f. April 9, 2019 
g. June 11, 2019 
h. June 25, 2019 
 
Mr. Fitzpatrick stated that he was not at the February 26,2019 meeting and they should be 
amended.  
 
Motion by Louis Leontakianakos to approve the listed minutes except for the February 26, 2019 
minutes. Second by Suzanne Dwyer-Jones. Motion passed unanimously.   
 

9. BOARD MEMBER OR CEO ISSUES OR COMMENT 
 
a. Introduction of new CEO Craig Alfis 

 
Mr. Causey introduced the new CEO. The Board welcomed Mr. Alfis, who rose to 
introduce himself.  
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Mr. Gardner spoke to point out what he felt are inconsistencies in the code relative to the 
Board of Appeals and Planning Board and miscellaneous variation requests and variances. 
Mrs. Timko offered her interpretation. Mr. Leontakianakos asked that this be put on a list 
of potential changes. Mr. Causey stated that the language would be dealt with during the 
ongoing Title 16 recodification project.  
 

10. ADJOURNMENT  
 

Motion by Barry Fitzpatrick to adjourn. Second by Louis Leontakianakos. Motion passed 5-0-1 
by roll call vote [Aye: Brake, Fitzpatrick, Leontakianakos, Dwyer-Jones, Timko; Nay: ; 
Abstain: Gardner]. 
 
The Kittery Board of Appeals meeting of July 23, 2019 adjourned at 7:54 p.m. 
 

Submitted by Adam Causey, Director of Planning & Development.  
 

Disclaimer: The preceding minutes constitute the author’s understanding of the meeting. 
While every effort has been made to ensure the accuracy of the information, the minutes 
are not intended to be a verbatim transcript of comments at the meeting but only a 
summary of the discussion and actions that took place. For complete details, please refer 
to the video of the meeting on the Town of Kittery website at 
http://www.townhallstreams.com/locations/kittery-maine. 

http://www.townhallstreams.com/locations/kittery-maine



