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Town of Kittery 1 
Planning Board Meeting 2 

November 16, 2023 3 
 4 
ITEM 6 – 0 Norton Road– Shoreland Development Plan Review  5 
Action: Accept application. Approve plan or continue review: Pursuant to §16.9.3 Shoreland Development 6 
Review of the Town of Kittery Land Use and Development Code, Josh Schneier, on behalf of 7 
owner/applicants Ruth I Lawrence Revocable Trust, request approval for the construction of a single-family 8 
home on a vacant lot, outside of all relevant setbacks, on a currently unaddressed property off Miller Road, 9 
Tax Map 56, Lot 21B, in the Residential-Rural and Resource Protection Overlay Zones.  10 
 11 
PROCESS SUMMARY 12 

REQUIRED ACTION COMMENTS STATUS 
Yes Staff Review 11/9/23 Complete 
No Site Visit Optional Optional 
No  Public Hearing Optional Optional 
Yes Final Plan Review Scheduled for 11/16/23 TBD 

 13 
PROJECT INTRODUCTION  14 

0 Norton Road is a placeholder name for a conforming vacant lot of ~40,500 sq ft. currently located on 15 
Miller Road, zoned Residential-Rural, with a Resource Protection Overlay Zone defined by a special flood 16 
hazard area. The property contains wetlands surrounding the abutting Hutchins Creek, a protected stream. 17 

The applicant proposes building a 1,576 sq ft. single-family dwelling and 150 sq ft. carport, along with a 18 
septic system, within a buildable area 100 feet away from the upland edge of all identified wetlands. Per 19 
§16.7.3.A.(1), planning board review of the proposal is required due to the lot’s proximity within the 20 
Resource Protection Overlay zone. In the R-RL zone, a single-family dwelling is also a special exception 21 
use in Resource Protection Overlay areas.  22 

On this parcel, the Resource Protection Overlay Zone is defined by the flood hazard area covering the 23 
property. The Town’s GIS maps are inaccurate, and often conflict with information presented in surveys. 24 
The survey for the proposed plan appears to contest the Town map and show that the proposed development 25 
is completely outside of any flood hazard areas or overlay zones.  The applicant has provided an approved 26 
request to FEMA to amend the flood hazard maps for the parcel in question, which staff believe confirms 27 
the survey shows the most accurate information. Even with FEMA approval, an official amendment to the 28 
Town’s overlay zone maps would require review by Town Council. However, reviewing (and approving) 29 
the proposed shoreland development plan does not require a map amendment, and is fully within the 30 
purview of the planning board at this time. 31 

APPLICATION & PLAN REVIEW 32 

Staff reviewed the submitted application and plan and have the following comments: 33 

1. The Shoreland Overlay Zone Ordinance §16.4.28.E.(3).(a). requires new principal and accessory 34 
structures to be set back at least 100 feet, horizontal distance, from the HAT line of any water 35 
bodies, tributary streams, the upland edge of a coastal wetland, or the upland edge of a freshwater 36 
wetland. The submitted survey clearly notates the proposed house and septic system are completely 37 
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outside of the setback of the identified wetland, as well as any flood area and Resource Protection 38 
Overlay Zone. 39 

2. General provision §16.1.8.C.4.(b). requires expansion of structures within base zone setback in the 40 
shoreland overlay zone not exceed 30% of the total footprint of structures existing within the 41 
property on January 1, 1989. Because this is a new structure and is completely out of any wetland 42 
setbacks, the provision does not apply to this proposal. 43 

3. §16.4.28.E.(2). allows 20% of total lot area in the shoreland zoning overlay to be comprised of 44 
non-vegetated surfaces or structures. The survey notates the proposed house is completely outside 45 
of the Resource Protection Overlay Zone, meaning devegetation calculations do not apply to this 46 
proposal. 47 

a. Outside of any overlay zones, the standard building coverage maximum in the R-RL zone 48 
is 15%. The plan clearly states total building coverage is at 4.3%, well under the maximum. 49 

b. The only proposed buildings are the house and carport, as notated on the plan. The 50 
proposed driveway is not counted in building coverage calculation, as the R-RL zone only 51 
has maximum coverage for buildings, not impervious surfaces. 52 

4. All dimensional standards in §16.4.10.D. appear to be met. The minimum land area per dwelling 53 
unit in the R-RL zone is 40,000 square feet. At 0.93 acres, the application has ~40,500 sq ft of land. 54 
Single-family dwellings are not subject to net residential acreage calculations unless part of a 55 
subdivision, meaning any land located on wetlands is not deducted from this total. 56 

5. A subsurface wastewater disposal system has been submitted to the Town. Approval of septic 57 
systems is the purview of Code Enforcement, but the plan clearly notates the septic system will be 58 
out of any setbacks.  59 

DISCUSSION, NEXT STEPS, AND RECOMMENDATIONS 60 

The proposed dwelling will have no adverse impact on identified wetland setbacks. Given the fact that 61 
FEMA has already approved to recognize the new flood hazard boundary in the survey provided, it appears 62 
clear the development will not be located within any flood zone or Resource Protection Overlay Zone. Staff 63 
suggest acceptance of the plan and allowing the application to move to final plan approval and meet all 64 
other permitting requirements. The Planning Board should discuss the plan and determine if it meets the 65 
requirements to accept the plan, and/or direct the applicant to make any changes that are necessary.  66 

RECOMMENDED MOTIONS 67 

Below are motions for the Planning Board’s consideration: 68 

Motion to accept the application 69 

Move to accept the plan for a shoreland development application from Josh Schneier, on behalf of 70 
owner/applicants Ruth I Lawrence Revocable Trust, requesting approval for the construction of a single-71 
family home on a vacant lot, outside of all relevant setbacks, on an unaddressed property off Miller Road, 72 
Tax Map 56, Lot 21B, in the Residential-Rural and Resource Protection Overlay Zones. 73 

Motion to approve the application 74 

Move to approve the plan for a shoreland development application from Josh Schneier, on behalf of 75 
owner/applicants Ruth I Lawrence Revocable Trust, requesting approval for the construction of a single-76 
family home on a vacant lot, outside of all relevant setbacks, on an unaddressed property off Miller Road, 77 
Tax Map 56, Lot 21B, in the Residential-Rural and Resource Protection Overlay Zones. 78 



 
Kittery Planning Board          DRAFT 
Findings of Fact            M 56 L 2-B 
For 0 Norton Road 
Shoreland Development Plan Review 
 
 
WHEREAS: Agent Josh Schneier, on behalf of owner/applicants Ruth I Lawrence Revocable Trust, 
request approval for the construction of a single-family home on a vacant lot, outside of all relevant 
setbacks, on a currently unaddressed property off Miller Road, Tax Map 56, Lot 21B, in the Residential-
Rural and Resource Protection Overlay Zones.  
 
 
Pursuant to the Plan Review meetings conducted by the Planning Board as noted in the plan review notes 
prepared for 11/16/2023.  
 

Shoreland Development Plan Staff Review 11/9/23  
Site Walk  None 
Public Hearing  None  
Approval 11/16/23 

 
Pursuant to the application and plan and other documents considered to be a part of a plan review decision 
by the Planning Board in this Finding of Fact consisting of the following (hereinafter the “Plan”):  
 

1. Shoreland development plan application received 10/25/2023 from Josh Schneier of Easterly 
Surveying. 

2. Letter of Map Amendment approved 8/31/23 by the Federal Emergency Management Agency 
(FEMA). 
 

NOW THEREFORE, based on the entire record before the Planning Board and pursuant to the 
applicable standards in the Land Use and Development Code, the Planning Board makes the following 
factual findings and conclusions:  
 
FINDINGS OF FACT 
 

Chapter 16.4 LAND USE ZONE REGULATIONS 
16.4.28.E. Shoreland Overlay Zone 
(2) The total footprints of the areas devegetated for structures, parking lots and other impervious 
surfaces, must not exceed twenty (20) percent of the lot area, including existing development, except in 
the following zones: 
 
Finding: The proposed development is entirely out of the Shoreland and Resource Protection Overlay 
Zones. Devegetation maximums do not apply. The proposed development does not exceed the building 
coverage maximum of 15%. 
 
Conclusion: The requirement appears to be met.   

 
Vote: ___ in favor ___ against ___ abstaining 

 



 
Chapter 9 MARITIME AND SHORELAND RELATED DEVELOPMENT 

Article III Planning Board Shoreland Development Review 
16.9.3.F. Findings of Fact 
(2) An application will be approved or approved with conditions if the reviewing authority makes a 
positive finding based on the information presented. It must be demonstrated the proposed use will: 
(a). Maintain safe and healthful conditions: 
 
Finding: The proposed development as represented in the plans will maintain healthful conditions and 
the  application does not appear to have an adverse impact on public health and safety. 
 
Conclusion: This requirement appears to be met. 

Vote: ___ in favor ___ against ___ abstaining 
 

(b) Not result in water pollution, erosion or sedimentation to surface waters: 
 
Finding: The proposed development as represented in the plans is completely outside of all wetland and 
water body setbacks. Best practices for erosion and sedimentation will be observed in development. 
 
Conclusion: This requirement appears to be met.  

Vote: ___ in favor ___ against ___ abstaining 
 

(c) Adequately provide for the disposal of all wastewater: 
 
Finding: The proposed development adequately provides for the disposal and treatment of the 
property’s wastewater. Full review of subsurface wastewater disposal systems remain the purview of 
Code Enforcement. 
 
Conclusion: This requirement appears to have been met. 

Vote: ___ in favor ___ against ___ abstaining 
 
(d) Not have an adverse impact on spawning grounds, fish, aquatic life, bird or other wildlife habitat: 
 
Finding: The proposed development as represented in the plans meets all requirements to protect the 
well-being of nearby natural resources. 
 
Conclusion: The requirement appears to be met.  

Vote: ___ in favor ___ against ___ abstaining 
 

(e) Conserve shore cover and visual, as well as actual, points of access to inland and coastal waters: 
 
Finding: Shore cover is conserved in accordance with the Code. There are no adverse impacts to visual 
or actual points of access to waters. 
 
Conclusion: This requirement appears to be met. 

Vote: ___ in favor ___ against ___ abstaining 
 

(f) Protect archaeological and historic resources: 
 
Finding: There appear to be neither archaeological nor historic resources impacted. 



 
Conclusion: This requirement does not appear applicable.  

Vote: ___ in favor ___ against ___ abstaining 
 

(g) Not adversely affect existing commercial fishing or maritime activities in a commercial 
fisheries/maritime activities district: 
 
Finding: The property is not located in the Commercial Fisheries / Maritime Use Zone and will have no 
adverse effect on commercial fishing nor maritime activities. 
 
Conclusion: This requirement is not applicable. 

Vote: ___ in favor ___ against ___ abstaining 
 

(h) Avoid problems associated with floodplain development and use: 
 
Finding: Per the finding from FEMA, the proposed development is completely outside of any identified 
flood hazard areas.   
 
Conclusion: This requirement appears to be met. 

Vote: ___ in favor ___ against ___ abstaining 
 

(i) Is in conformance with the provisions of this code: 
 
Finding: The proposed project is an existing non-conforming system, and proposed improvements will 
improve the property’s conformity to the provisions of Title 16. 
 
Conclusion: This requirement appears to be met. 

Vote: ___ in favor ___ against ___ abstaining 
 

(j) Be recorded with the York County Registry of Deeds: 
 
Finding: A plan suitable for recording once the Surveyor’s stamp is added has been prepared by 
Easterly Surveying. 
 
Conclusion: As stated in the Notices to Applicant contained herein, a Shoreland Development Plan 
must be recorded with the York County Registry of Deeds prior to the issuance of a building permit.  

Vote: ___ in favor ___ against ___ abstaining 
 

 
Based on the foregoing Findings, the Planning Board finds the applicant has satisfied each of the review 
standards for approval and, therefore, the Planning Board approves the Shoreland Development Plan 
Application subject to any conditions or waivers, as follows:  
 

Waivers: None 
 
Conditions of Approval (to be depicted on final plan to be recorded): 

 
1. Without prior approval, no changes, erasures, modifications or revisions may be made to any 

Planning Board approved final plan per Title 16.9.3.I. 



2. Applicant/contractor will follow Maine DEP Best Management Practices for all work associated 
with site and construction to ensure adequate erosion control and slope stabilization. 

3. All Notices to Applicant contained herein (Findings of Fact dated 11/16/23)/ 
 
Conditions of Approval (not to be depicted on final plan): 

1. Incorporate any plan revisions on the final plan as recommended by Staff, Planning Board or Peer 
Review Engineer, and submit for Staff review prior to presentation on final plan.  

2. Surveyor’s stamp must be on the final plan. 
 

Notices to Applicant:  
 

1. Incorporate any plan revisions on the final plan as required by Planning Board and submit for 
Staff review prior to presentation of final plan.  

2. Prior to the release of the signed plans, the applicant must pay all outstanding fees associated with 
the permitting, including, but not limited to, Town Attorney fees, peer review, newspaper 
advertisements and abutter notification. 

3. One (1) copy of the final plan and any and all related state/federal permits or legal documents that 
may be required, must be submitted to the Town Planning Department for signing.  Date of Planning 
Board approval shall be included on the final plan in the Signature Block. After the signed plan is 
recorded with the York County Registry of Deeds, a copy of the signed and recorded original must be 
submitted to the Town Planning Department. 

4. This approval by the Town Planning Board constitutes an agreement between the Town and the 
Developer, incorporating as elements the Development Plan and supporting documentation, the 
Findings of Fact, and any Conditions of Approval.  

5. Prior to construction, applicant shall obtain any and all permits required by the code enforcement 
office to complete proposed work. 

 
The Planning Board authorizes the Planning Board Chair or Vice chair to sign the Final Plan and the 
Findings of Fact upon confirmation of required plan changes.  
 

Vote: ___ in favor ___ against ___ abstaining 
 

APPROVED BY THE KITTERY PLANNING BOARD ON                                          
 
 
 

________________________________________ 
Dutch Dunkelberger, Planning Board Chair 

 
 
Per Title 16.2.12. - An aggrieved party with legal standing may appeal a final decision of the Planning 
Board to the York County Superior Court in accordance with Maine Rules of Civil Procedures Section 
80B, within forty-five (45) days from the date the decision by the Planning Board was rendered. 

 







MR. JOSH SCHNEIER
NORTH EASTERLY SURVEYING
1021 GOODWIN ROAD
UNIT #1
ELIOT, ME 03903 

CASE NO.: 23-01-0706A
COMMUNITY: TOWN OF KITTERY, YORK COUNTY, 

MAINE
COMMUNITY NO.: 230171

August 31, 2023

Washington, D.C. 20472

Federal Emergency Management Agency

DEAR MR. SCHNEIER:

This is in reference to a request that the Federal Emergency Management Agency (FEMA) 
determine if the property described in the enclosed document is located within an identified Special 
Flood Hazard Area, the area that would be inundated by the flood having a 1-percent chance of 
being equaled or exceeded in any given year (base flood), on the effective National Flood Insurance 
Program (NFIP) map.  Using the information submitted and the effective NFIP map, our 
determination is shown on the attached Letter of Map Amendment (LOMA) Determination 
Document. This determination document provides additional information regarding the effective 
NFIP map, the legal description of the property and our determination.

Additional documents are enclosed which provide information regarding the subject property and 
LOMAs. Please see the List of Enclosures below to determine which documents are enclosed.  
Other attachments specific to this request may be included as referenced in the 
Determination/Comment document.  If you have any questions about this letter or any of the 
enclosures, please contact the FEMA Map Insurance eXchange (FMIX) toll free at (877) 336-2627 
(877-FEMA MAP) or by letter addressed to the Federal Emergency Management Agency,  LOMC 
Clearinghouse, 3601 Eisenhower Avenue, Suite 500, Alexandria, VA 22304-6426.

Sincerely,

LIST OF ENCLOSURES:

LOMA DETERMINATION DOCUMENT (REMOVAL)

Patrick “Rick” F. Sacbibit, P.E., Branch Chief
Engineering Services Branch
Federal Insurance and Mitigation Administration

State/Commonwealth NFIP Coordinator
Community Map Repository
Region

cc:



 

 
 

ADDITIONAL INFORMATION REGARDING 
LETTERS OF MAP AMENDMENT 

When making determinations on requests for Letters of Map Amendment (LOMAs), the Department of 
Homeland Security’s Federal Emergency Management Agency (FEMA) bases its determination on the 
flood hazard information available at the time of the determination. Requesters should be aware that flood 
conditions may change or new information may be generated that would supersede FEMA's determination. 
In such cases, the community will be informed by letter. 

 
Requesters also should be aware that removal of a property (parcel of land or structure) from the Special 
Flood Hazard Area (SFHA) means FEMA has determined the property is not subject to inundation by the 
flood having a 1-percent chance of being equaled or exceeded in any given year (base flood). This does not 
mean the property is not subject to other flood hazards. The property could be inundated by a flood with a 
magnitude greater than the base flood or by localized flooding not shown on the effective National Flood 
Insurance Program (NFIP) map. 

 
The effect of a LOMA is it removes the Federal requirement for the lender to require flood insurance 
coverage for the property described. The LOMA is not a waiver of the condition that the property owner 
maintain flood insurance coverage for the property. Only the lender can waive the flood insurance purchase 
requirement because the lender imposed the requirement. The property owner must request and receive a 
written waiver from the lender before canceling the policy. The lender may determine, on its own as a 
business decision, that it wishes to continue the flood insurance requirement to protect its financial risk on 
the loan. 

The LOMA provides FEMA's comment on the mandatory flood insurance requirements of the NFIP as they 
apply to a particular property. A LOMA is not a building permit, nor should it be construed as such. Any 
development, new construction, or substantial improvement of a property impacted by a LOMA must 
comply with all applicable State and local criteria and other Federal criteria. 

 
If a lender releases a property owner from the flood insurance requirement, and the property owner decides 
to cancel the policy and seek a refund, the NFIP will refund the premium paid for the current policy year, 
provided that no claim is pending or has been paid on the policy during the current policy year. The 
property owner must provide a written waiver of the insurance requirement from the lender to the property 
insurance agent or company servicing his or her policy. The agent or company will then process the refund 
request. 
Even though structures are not located in an SFHA, as mentioned above, they could be flooded by a flooding 
event with a greater magnitude than the base flood. In fact, more than 25 percent of all claims paid by the 
NFIP are for policies for structures located outside the SFHA in Zones B, C, X (shaded), or X (unshaded). 
More than one-fourth of all policies purchased under the NFIP protect structures located in these zones. 
The risk to structures located outside SFHAs is just not as great as the risk to structures located in SFHAs. 
Finally, approximately 90 percent of all federally declared disasters are caused by flooding, and homeowners 
insurance does not provide financial protection from this flooding. Therefore, FEMA encourages the 
widest possible coverage under the NFIP. 

 
 
 

LOMAENC-1 (LOMA Removal) 



LOMAs are based on minimum criteria established by the NFIP. State, county, and community officials, 
based on knowledge of local conditions and in the interest of safety, may set higher standards for 
construction in the SFHA. If a State, county, or community has adopted more restrictive and comprehensive 
floodplain management criteria, these criteria take precedence over the minimum Federal criteria. 

In accordance with regulations adopted by the community when it made application to join the NFIP, 
letters issued to amend an NFIP map must be attached to the community's official record copy of the map. 
That map is available for public inspection at the community's official map repository. Therefore, FEMA 
sends copies of all such letters to the affected community's official map repository. 

When a restudy is undertaken, or when a sufficient number of revisions or amendments occur on particular 
map panels, FEMA initiates the printing and distribution process for the affected panels. FEMA notifies 
community officials in writing when affected map panels are being physically revised and distributed. In 
such cases, FEMA attempts to reflect the results of the LOMA on the new map panel. If the results of 
particular LOMAs cannot be reflected on the new map panel because of scale limitations, FEMA notifies 
the community in writing and revalidates the LOMAs in that letter. LOMAs revalidated in this way usually 
will become effective 1 day after the effective date of the revised map. 

cjackson
Cross-Out

cjackson
Cross-Out



The Federal Emergency Management Agency (FEMA) 
has designed a web-based tool for licensed land 
surveyors and professional engineers to submit 
selected Letter of Map Amendment (LOMA) requests, 
known as an electronic Letter of Map Amendment 
(eLOMA), replacing the traditional process with an 
instantaneous determination within minutes!

Save time. 

ATTENTION LICENSED PROFESSIONALS! 
You can save time with electronic  
Letter of Map Amendment (eLOMA).

For more information visit: 
https://hazards.fema.gov/femaportal/resources/eLOMA_faq.html 

https://hazards.fema.gov/femaportal/resources/eLOMA_faq.html


QUICK & EASY
• Receive a determination from FEMA in minutes
• Print a copy almost instantly and  save digital copy

COMPLETELY ONLINE
• Electronic transfer of data, NO MAILING REQUIRED
• Electronic communication
• Register and renew license info online
• Save an in-progress request and resume later

ACCEPTS MOST LOMA REQUESTS
• Approximately 75% of all LOMA requests are eligible

CENTRAL LOCATION
• Track status of all submitted 

requests in one spot
• Holds data for 3 years
• Easy to organize required data 

and submit audit requirements

NO COST
• NO FEE to use eLOMA tool or 

print final determination

WHAT ARE THE BENEFITS OF eLOMA?

For more information visit: https://hazards.fema.gov/femaportal/resources/eLOMA_faq.html

https://hazards.fema.gov/femaportal/resources/eLOMA_faq.html
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