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TOWN OF KITTERY, MAINE

APPROVED

PLANNING BOARD MEETING

June 14, 2012
Council Chambers 

Meeting called to order at 6:05 p.m.  

Board Members Present:  Thomas Emerson, Deborah Driscoll, Robert Melanson, Ann Grinnell, Rich Balano, Susan Tuveson, David Kelly
Members absent:  
Staff:
Gerry Mylroie, Town Planner; Chris DiMatteo, Assistant Town Planner
Pledge to the Flag

Minutes:  May 24, 2012

Mr. Balano moved to accept the minutes of May 24, 2012 as amended.
Mr. Melanson seconded
Motion carries unanimously
Public Comment:
Public comment and opinion are welcome during this open session. However, comments and opinions related to development projects currently being reviewed by the Planning Board will be heard only during a scheduled public hearing when all interested parties have the opportunity to participate. 
Gail Burns noted her concerns regarding proposed amendments regarding Cluster Development, including setbacks, open space definitions, etc.
Mr. Emerson requested the Board hear Items 2 and 3 first as those applicants were deferred at the last meeting, and move Item 1 to item 5.  There were issues regarding items 5 and 6 at the Council hearing due to the fact that ordinance amendments were scheduled for a public hearing, but the Planning Board had not been able to review and approve the amendments in time for the Council’s public hearing.  Mr. Balano requested that nothing be submitted for a public hearing before Council on the assumption that the Planning Board has granted approval, but that final approval is granted before submitting to the Council for a public hearing, regardless of meeting schedules.  Ms. Grinnell requested the Planner have an opportunity to present his items as well since it has been some time since he has been able to do so due to the lengthy agendas before the Board.  Mr. Melanson stated he felt the applicant for Item 1 should be heard at this meeting as he has been under review since 2011, and the Board consider the time as they move forward.
PUBLIC HEARING

ITEM 1 – 90 Pepperrell Road – Business Use Change / Special Exception Use Request  

Action:  review and approve or deny Business Use Change/Special Exception Use Request. Frisbee Holdings LLC, owner and applicant Captain & Patty’s LLC, requests approval to relocate their existing water dependent business (boat tours, boat launch and water taxi services) from the Frisbee Town Pier to a proposed new adjacent pier at 90 Pepperrell Road.  The property, Tax Map 27, Lots 2A, 50, 51A, 49 is located in the Business Local Zone and Shoreland Overlay Zone.
Zachery Taylor, Pickering Marine, summarized the remaining issues to be resolved have been addressed by the applicant.  Mr. Melanson explained that Mr. Taylor has responded to those items the Board did not approve at the prior meeting, and those items that were approved by the Board have been taken ‘off the table’.  Ms. Grinnell noted there are issues on the plan that need to be updated in those items the Board has already reviewed, such as delineated parking.  Mr. Taylor stated the plan will address this, as well as handicapped spaces and on and off-site signage regarding parking.  Discussion followed regarding the use of Pepperrell Terrace as a way to access and exit the parking lot and subsequent impact on the neighborhood.  It was decided to close off the back of the parking lot and place signage on Pepperrell Road noting Pepperrell Terrace is a private road with no access.  Discussion continued regarding the proposed 4-foot picket fence, and that it was insufficient to prevent patrons from the applicant’s property to utilize the public restrooms provided at Frisbee Wharf.  Patty Odams explained they discourage use of the public restrooms, that most individuals utilize the restaurant’s bathrooms, but that they cannot control all usage of the public facilities.  Mr. Kelly asked if the fence is required by ordinance to close off the area where alcohol is served.  If state law requires a 42-inch fence, the 4-foot fence meets state law. Mr. Taylor agreed to provide signage at the fence location requesting patrons not use the public facilities.  Ms. Grinnell asked that the hours of operation and abutters be included on the site plan, and that the four slips referenced be shown on the pier.  Mr. Taylor explained the identification of four slips was an attempt to justify the parking calculations, based upon the length of the pier.  However, this is not a marina and this space is not to be leased.  
Mr. Kelly read those findings of fact items that did not pass by majority vote at the May 24, 2012 meeting for a Business Use Change/Special Exception Use Request by Frisbee Holdings LLC:

	F. Sewage Disposal Adequate. The proposed development will provide for adequate sewage waste disposal and will not cause an unreasonable burden on municipal services if they are utilized 

	Vote of   7  in favor;   0   against;   0  abstaining

	H. Water Body and Shoreline Protected. —Outstanding River Segments Identified. Whenever situated entirely or partially within the watershed of any pond or lake or within two hundred fifty (250) feet of any wetland, great pond or river as defined in MRSA Title 38, Chapter 3, Subchapter I, Article 2-B, the proposed development will not adversely affect the quality of that body of water or unreasonably affect the shoreline of that body of water; 

	Vote of   6  in favor;   1   against;   0  abstaining

	M. Traffic Managed. The proposed development will not cause unreasonable highway or public road congestion or unsafe conditions with respect to the use of the highways or public roads existing or proposed. Furthermore, the proposed development will provide adequate traffic circulation, both on-site and off-site;

	Vote of   5  in favor;   2   against;   0  abstaining


	Section 16.6.6.2 
Factors for Consideration

	C. The effect that the location of the proposed use may have upon the congestion or undue increase of vehicular traffic congestion on public streets or highways;

	Vote of   7  in favor;   0   against;   0  abstaining

	D. The availability of adequate and proper public or private facilities for the treatment, removal or discharge of sewage, refuse or other effluent (whether liquid, solid, gaseous or otherwise) that may be caused or created by or as a result of the use);

	Vote of   5  in favor;   1   against;   1  abstaining

	K. Whether the plot area is sufficient, appropriate and adequate for the use and the reasonably anticipated operation and expansion thereof;

	Vote of   7  in favor;   0   against;   0  abstaining

	N. Whether the proposed use will provide for adequate pedestrian circulation;

	Vote of   7  in favor;   0   against;   0  abstaining

	P. The satisfactory compliance with all applicable performance standard criteria contained in Chapter 16.8 and 16.9.

	Vote of   7  in favor;   0   against;   0  abstaining


NOW THEREFORE the Kittery Planning Board adopts each of the foregoing Findings of Fact and based on these Findings determines the proposed development will have no significant detrimental impact, and the Kittery Planning Board hereby votes to grant approval of the above referenced property, contingent upon the following conditions.

Conditions of Approval:

1) A four (4)-foot tall picket or other gate/fence must be installed between the outdoor seating area where alcohol may be served, and the public Town Pier area.

2) Anything other than what has been identified in the proposed Business Use Change and Special Exception Use Request herein, including but not limited to an increase in boat passengers utilizing the property, will require Planning Board approval.

3) Applicant shall provide and install signage to indicate where available restroom facilities are located on site and that the adjacent town wharf restroom facilities are not for customer use.

4) Applicant shall provide and install signage, as approved by Town staff, indicating proper parking and prohibition of entry to Pepperrell Terrace.
Vote of   7  in favor;   0   against;   0  abstaining

And now therefore, the Kittery Town Planning Board hereby makes the following decision regarding the above referenced application/plan for a Business Use Change/Special Exception use Request is:
Approved with Conditions: 
Vote of   7  in favor;   0   against;   0  abstaining

By the Kittery town Planning Board on June 14, 2012.
An aggrieved party with legal standing may appeal a final decision of the Planning Board to the York County Superior Court in accordance with Maine Rules of Civil Procedures Section 80B, within forty-five (45) days from the date the decision by the Planning Board was rendered.

Board members then reviewed Item 4.

ITEM 2 – James and Jodie Nielsen, Right-of-Way Plan.  Action: accept or deny application and determine if to schedule a Public Hearing.  James and Jodie Nielsen, owner and applicant, requests approval to create a Class I Private Street located off  Picott Road, in the Residential-Rural Zone, Tax Map 60, Lot 2.  Owner’s agent is Bill Anderson, P.E. with Anderson Livingston Engineers.
Jodie Nielsen, applicant, stated there is an existing road to the back of the property with no ability to develop beyond the last two lots.  Mr. Emerson stated he would like to see a full site plan showing the location of all the lots.  Picot Road is identified as a Class 1 Scenic Road in the Comprehensive Plan and that curb cuts are discouraged, but instead provide access from another road or location.  Earldean Wells asked that the wetland locations be illustrated on the plan.  Ms. Nielson stated there are no wetlands on the back of the property, only the front.  Discussion followed regarding whether a subdivision is planned on the applicant’s property, and the plan should illustrate the potential lot development that the private ROW would serve. 
Mr. Balano moved to accept the application and schedule a site walk.
Mr. Melanson seconded

Motion carries unanimously

ITEM 3 – 50 State Road - Mixed Use Building Redevelopment – Site/Subdivision Plan.  Action:  accept or deny application and determine when to schedule a Public Hearing.  Jeff Apsey, owner and applicant, requests approval to redevelop the existing building and associated parking located at 50 State Road, in the Business- Local-1 Zone, Tax Map 3, Lot 2.

Jeff Apsey summarized the prior review of the project before the Board, noting approval was received for the residential portion of the property.  He is now requesting approval of the commercial portion.  Parking requirements would be completed for the commercial use, and referenced his and his engineer’s responses to CMA and staff review.  Mr. Kelly explained these points need to be incorporated into the plan so the Board can review further.  

Mr. Melanson moved to accept the application by Jeff Apsey for 50 State Road and schedule a public hearing.
Ms. Grinnell seconded

Motion carries unanimously

A site walk was scheduled for Thursday, June 21 at 6:00 p.m. for the Picot Road property.

Public Hearings for the Picot Road and State Road items will be scheduled for the June 28, 2012 meeting.

Board members then reviewed Item 1.

ITEM 4 – 140 Pepperrell Road – Shoreland Overlay Zone Project Plan.  Action:  accept or deny application and determine if to schedule a Public Hearing and/or a Site Walk, review and approve or deny plan. James and Diane Dean, owner and applicant, requests approval to create a one story addition with new entry/porch, located in the Residential-Kittery Point Village Zone, and Shoreland Overlay Zone, Tax Map 36, Lot 81.  Owner’s agent is architect Anne Whitney.
Anne Whitney, architect, summarized the project before the Board.  The proposal includes moving driveway and converting the parking area from gravel to porous pavers.  It is assumed the entire structure is within the 100-foot shoreland setback, so calculations were made with building and volume restrictions in mind, where 30% volume expansion is allowed and 24.6% is proposed.  A stone pathway and low stone wall are also proposed and have been included in the impervious calculations.  
Mr. Balano moved to accept the application

Ms. Tuveson seconded

Discussion followed as to whether this application would require a site walk or public hearing and could, in fact, be approved.

Mr. Balano withdrew his prior motion.

Mr. Balano moved to approve the application.

Mr. Melanson seconded

Motion carries unanimously. 
Mr. Kelly read the findings of fact as follows:
WHEREAS:  Owner and Applicant, James and Diane Dean, proposes to construct a one story addition with new entry/porch and associated stone path and gravel parking, located in the Residential-Kittery Point Village Zone and Shoreland Overlay Zone, Map 36, Lot 81.  Owner’s agent is architect Anne Whitney.

Pursuant to the Plan Review meetings conducted by the Planning Board as duly noted; and pursuant to the Project Application and Plan and other documents considered to be a part of the approval by the Planning Board in this finding consist of the following (Hereinafter the “Plan”), prepared by Anne Whitney Architect.:
Shoreland Overlay Zone Project Plan Review Application, dated 5/15/2012

1. Site Layout Plan and Architectural drawings dated 5/9/2012, REV 6/6/2012 


5 sheets entitled:  Entry Addition, Dean Residence, 140 Pepperrell Road

2. Existing Survey Plan dated 8/15/2006 entitled:  Existing Conditions Site Plan prepared for Peter & Wendy Reich, 140 Pepperrell Road
NOW THEREFORE, based on the entire record before the Planning Board as and pursuant to the applicable standards in the Land Use and Development Code, the Planning Board makes the following factual findings:

Chapter 16.7 GENERAL DEVELOPMENT REQUIREMENTS 

16.7.3.1
Prohibitions and Allowances.

A.
Except as otherwise provided in this Article, a non-conforming condition must not be permitted to become more non-conforming.

16.7.3.5
Nonconforming Structures in Shoreland and Resource Protection Zones.

16.7.3.5.1
Expansion.

A non-conforming structure may be added to, or expanded, after obtaining a permit from the Code Enforcement Officer. Such addition or expansion must not increase the non-conformity of the structure and must be in accordance with the subparagraphs below.
A. After January 1, 1989, if any portion of a structure is less than the required setback from the normal high-water line of a water body or tributary stream or the upland edge of a wetland, that portion of the structure will not be permitted to expand, as measured in floor area or volume, by thirty percent (30%) or more during the lifetime of the structure.
B. If a replacement structure conforms to the requirements of Section 16.7.3.5.1A and is less than the required setback from water body, tributary stream or wetland, the replacement structure will not be permitted to expand if the original structure existing on January 1, 1989 had been expanded by 30% in floor area and volume since that date.

C. Whenever a new, enlarged or replacement foundation is constructed under a non-conforming structure, the structure and new foundation must be placed such that the setback requirement is met to the greatest practical extent as determined by the Planning Board, basing its decision on the criteria specified in Section 16.7.3.5.2 – Relocation, below. If the completed foundation does not extend beyond the exterior dimensions of the structure, except for expansion in conformity with Section 16.7.3.5.3, above, and the foundation does not cause the structure to be elevated by more than three (3) additional feet, as measured from the uphill side of the structure (from original ground level to the bottom of the first floor sill), it will not be considered to be an expansion of the structure.
Procedures for Administering Permits – 16.10.10.2  D. An Application will be approved or approved with conditions if the reviewing authority makes a positive finding based on the information presented.  It must be demonstrated that the proposed use will:
1. maintain safe and healthful conditions;

2. not result in water pollution, erosion or sedimentation to surface waters;

3. adequately provide for the disposal of all wastewater;

4. not have an adverse impact on spawning grounds, fish, aquatic life, bird or other wildlife habitat;
5. conserve shore cover and visual, as well as actual, points of access to inland and coastal waters;

6. protect archaeological and historic resources;
7. not adversely affect existing commercial fishing or maritime activities in a commercial fisheries / maritime activities district;

8. avoid problems associated with floodplain development and use

9. is in conformance with the provisions of this Code; and

10. recorded with the York County Registry of Deeds.

NOW THEREFORE the Kittery Town Planning Board adopts each of the foregoing Findings of Fact and based on these Findings determines the proposed development will have no significant detrimental impact, contingent upon the following condition(s):

Conditions of Approval:  None 
Move to accept the above Findings of Fact as read and approve the reconstruction of the proposed addition and associated pathway and parking in the Shoreland Overlay Zone on the property located at 140 Pepperrell Road in Kittery Point, Map 36, Lot 81, Kittery Point Village and Shoreland Overlay zones.

Vote:   7   in favor   0   against   0    abstaining
An aggrieved party with legal standing may appeal a final decision of the Planning Board to the York County Superior Court in accordance with Maine Rules of Civil Procedures Section 80B, within forty-five (45) days from the date the decision by the Planning Board was rendered.

Break

ITEM 5 – Town Code Title 16 Land Use Development Code Amendments.  Action:  review/determine if to forward recommendation to Town Council regarding: Residential and Mixed Use Cluster Development: a.) Article XI Cluster Residential and Cluster Mixed-Use Development; b.) Chapter 16.2, Definitions; and c.) Article II, Zone Definitions, Uses, Standards.

Mr. Melanson stated that Gail Burns has an application pending before the Board, and is awaiting determination of vernal pool identification.  He suggested her concerns regarding Cluster Development amendments may be that the amendments could result in a reduction of the number of lots permitted in the proposed subdivision.  Mr. Mylroie noted this particular application has not received preliminary plan approval.  Had approval been given, new ordinance amendments would not apply.  
Board members reviewed ordinance changes previously discussed and others as requested by Council.
For minimum building separation, Mr. Kelly moved:  
1. Rural Residential Zone:  Minimum building separation as required by Fire Chief, but not less than 20 feet.
Mr. Melanson seconded

Unanimous

Board members discussed changing ‘building’ to ‘dwelling unit’ or ‘principal building’.  [There was no motion or vote to change the term.]
2. Residential Suburban Zone:  Minimum principal building separation as required by Fire Chief, but not less than 15 feet.
Ms. Grinnell seconded

Unanimous

3. Kittery Point Village Zone:  Minimum principal building separation as required by Fire Chief, but not less than 15 feet.
Ms. Grinnell seconded

Unanimous

4. Residential Urban Zone:  Minimum principal building separation as required by Fire Chief, but not less than 15 feet.
Ms. Grinnell seconded

Unanimous

5. Residential Village Zone:  Minimum principal building separation as required by Fire Chief, but not less than 15 feet.
Mr. Balano seconded

Unanimous

6. Residential-Rural Conservation Zone:  Minimum principal building separation as required by Fire Chief, but not less than 20 feet.
Ms. Grinnell seconded

Unanimous

7. Business Park Zone:  Minimum principal building separation as required by Fire Chief, but not less than 20 feet.
Ms. Grinnell seconded

Unanimous

Board members requested this amendment be presented to them in final form/clean copy for one more read through before submitting to Council for consideration.

ITEM 6 – Town Code Title 16 Land Use Development Code Amendments.  Action:  review/determine if to forward recommendation to Town Council regarding: Administrative Corrections and Updates.

This item was deferred to be reviewed along with the revised Cluster amendment at the June 28, 2012 meeting.
ITEM 7 – Town Planner Items
A. T-15 Contract Zoning Planning Board response to Town Council – Mr. Emerson stated this should be reviewed at a meeting unto itself.  The Comprehensive Plan Update Committee has set up a separate committee to review Contract Zoning, and the Economic Development Committee is also involved.

B. Fort Foster Park Plan, Town Parks Plan, Town’s Zero Waste Plan/ Transfer Station Plan - Public Works Department seeks input.  Mr. Mylroie stated the information provided by DPW is to provide awareness to the Board as to upcoming plans and issues.
C. Other Updates.  Geographic quality improvement plans; pedestrian and bicycle plans; business parkway plan.
D. Comprehensive Plan Update Committee – Membership has to be reviewed due to Charter requirements and Council will be involved.
Ms. Tuveson moved to adjourn
Ms. Driscoll seconded
Motion carries unanimously by all members present

The Kittery Planning Board meeting of June 14, 2012 adjourned at 9:30 p.m.

Submitted by Jan Fisk, Recorder – June 20, 2012
