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TOWN OF KITTERY, MAINE

APPROVED

PLANNING BOARD MEETING

February 9, 2012
Council Chambers 

Meeting called to order at 6:03 p.m.  

Board Members Present:  Rich Balano, Thomas Emerson, Susan Tuveson, Deborah Driscoll, Robert Melanson, David Kelly
Members absent: Earl Donnell
Staff:
Gerry Mylroie, AICP, Town Planner/Director of Town Planning and Development

Pledge to the Flag

Minutes:  January 26, 2012
Mr. Balano moved to accept the minutes of January 26, 2012 as amended

Mr. Melanson seconded
Motion carries unanimously by all members present

Public Comment:

Public comment and opinion are welcome during this open session. However, comments and opinions related to development projects currently being reviewed by the Planning Board will be heard only during a scheduled public hearing when all interested parties have the opportunity to participate. The Planning Board is a quasi-judicial board and matters regarding development projects before the Board are subject to comment only during the official review process.

Earldean Wells – Site walk reminder for Thursday, 2/16/12 at 4:00 p.m.

Comment on Roylos Development regarding remaining violations.
ITEM 1 – Lewis Farm 2 – Residential Cluster Subdivision – Preliminary Plan Phase – Public Hearing.  Lewis Farm, LLC, owner, proposes 17 cluster residential lots on 78.5 acres, the final phase of the Lewis Farm Conservancy development.  Property is located off Lewis Road, Map 61, Lots 25 and 29 in the Residential – Rural Zone.  The owner’s agent is Jeff Clifford, PE, Altus Engineering.
Jeff Clifford summarized the Lewis Farm Conservancy project to date, noting a conventional subdivision would allow approximately 22 lots.  Phases 1, 2 and 3 consist of 200.5 acres of woodlands and fields.  Phase 1, approved in 2003, includes 40 lots.  Phase 3, approved in 2011, consists of 5 lots.  Phase 2 was broken into two pieces, including the 2011 approved Clover Landing development.  The remaining Phase 2 under consideration consists of 17 lots on 78.5 acres with 58.9 acres of common open space (75% of the site).  The project’s SLDA permit was updated and approved in November 2011, and received an ACOE permit in 2007.  A 16 foot wide roadway is proposed; a walking trail system is located throughout the development; individual septic systems utilizing an advanced treatment method reduces the required footprint of the systems; on-site wells are proposed; a 30,000 gallon on-site cistern located on the Phase 1 property is central to each phase of the development; utilities are underground.  This Phase abuts the Town Farm Forest.  People have accessed the Town Farm Forest from Lewis Road through the property.  The applicant will provide access to the Town Farm Forest via a path north of the proposed development off Lewis Road, but access through the property will not be permitted.  The applicant has submitted a LOMR application to FEMA arguing the area is not part of an identified flood zone.
Public comment opened at 6:40 p.m.
Gwen Ciali, abutter, asked if the general public will be allowed to utilize the proposed trails on the Phase II property.  The applicant stated these would be private trails, and not open to the public.  
There was no further testimony.

Public comment closed at 6:45 p.m.
Mr. Melanson requested easement documentation be provided for consideration.  Mr. Emerson noted any conveyance of land to the Town (wetland area) needs to be further discussed with Planning staff before the Board can consider the conveyance as part of a wetland mitigation proposal.  Discussion continued regarding the length of the roadways and the cul-de-sacs, noting fire department review has not been received.  Mr. Emerson asked if the school bus wait area on Jefferson Lane in Phase 1 was sufficient in size to accommodate additional cars from this development.  Ms. Tuveson asked if children have to cross Lewis Road to get to the wait area could a cross walk be added across Lewis Road.  Mr. Emerson stated he was not certain the applicant could be compelled to provide a cross walk.  
Mr. Kelly moved to continue preliminary plan review of this item to the next Planning Board meeting.
Mr. Balano seconded
Motion carries unanimously by all members present
ITEM 2 – Clover Landing Subdivision – Road Name Approval.  Contoocook River Lofts, LLC, owner, requests Planning Board approval of the road names Drake Lane and Simpson Way in the Clover Landing Subdivision.  Property is located at Map 48, Lot 21 and Map 61 Lot 29 in the R-RL Zone.  The owner’s agent is Jeff Clifford, PE, Altus Engineering.

Jeff Clifford explained the road name “Drake Lane” was accepted by all Town department heads; however “Simpson Way” was too similar to an existing road name.  The name “Hackett Way”, selected to honor the designer of the warship Ranger, was proposed and accepted.
Ms. Tuveson moved to accept the road names Drake Lane and Hackett Way for the Clover Landing subdivision.
Mr. Balano seconded
Motion carries unanimously by all members present
ITEM 3 – Roylos Subdivision – Final Subdivision Plan Review and Action – John and Beth Roylos, owners, propose a 3-lot subdivision off Haley Road, located on Map 47 Lot 18-4 in the Residential Rural (R-RL) Zone. The owner’s agent is James Nadeau with James Nadeau & Associates.
The applicant requested to withdraw this application permanently on February 2, 2012.  There remains a Consent Decree for mitigation on the property.  Mr. Emerson asked how this will be handled should the applicant attempt to build on the property in the future.  Mr. Mylroie suggested identifying the Consent Decree in a notation to the file or on the property tax card.  Discussions with the state are warranted to determine how to proceed with addressing the mitigation issue.
ITEM 4 – Yankee Commons Expansion – Subdivision Plan - Sketch Plan Review Phase.  Stephen A. Hynes, Trustee, owner, proposes to expand the adjacent Yankee Commons Mobile Home Park to create 83 sites on 58.1 acres.  The property is located off Idlewood Lane/U.S. Route 1, Map 66 Lots 24 and 25 in the Mixed Use (MU) Zone. The owner’s agent is Tom Harmon, PE with Civil Consultants.
Mr. Mylroie introduced the discussion regarding state regulations vs. municipal ordinance regarding mobile home parks, noting the Board needed to provide the applicant with guidance in preparation of their preliminary plan.  Ms. Tuveson stated she felt the issues are whether the Board can permit the expansion of the mobile home park and, if so, what are the reasonable consideration standards the Board may apply.
Duncan McEachern, Town attorney, stated that the existing mobile home park, located in the mixed-use zone, is a non-conforming use according to the ordinance.  The state statute says a municipality must give reasonable consideration to the expansion of mobile home parks in their existing locations, even though they may expand beyond their physical limitations to another area.  The Supreme Court stated in the Bangs decision that expansion is not limited to only an existing physical limitation.  The expansion of other non-conforming uses is enforceable by local ordinance, but for mobile home parks, the state statute trumps anything done locally.  However, the term reasonable consideration has not been defined locally or by the state.  Without definition or standards of reasonable consideration, there would exist an improper delegation of authority.  There are existing standards in that ordinance that could be applied.  Under our ordinance, expansion of mobile home parks cannot be limited.  Ms. Driscoll asked if there is any difference between a mixed-use or residential zone.  Mr. McEachern did not believe the zone is an issue, whether it is a permitted or a non-conforming use.  For mobile home parks the Town is bound by the statute.  Mr. Balano stated there is no upper limit and that adjacent lots could continue to be purchased for mobile home parks, so there is a need to develop some ‘reasonable consideration’ guidelines within the ordinance.  Mr. McEachern stated a regulation for reasonable consideration could be developed for future use, but holding up the current application while standards are developed would appear to be singling out this one applicant for potentially negative action.  Ms. Tuveson asked if percentage limitations on expansions could be implemented.  Mr. McEachern stated those limitations could be determined not to be reasonable.  Ms. Driscoll asked how an accessory structure or garage on a mobile home lot would be considered under state statute.  Mr. McEachern suggested setback requirements could be considered, but the CEO would review these new structures.  Essentially, the state statute requires the Board to look at a mobile home park expansion, though a non-conforming use, as if it were an expansion of a permitted use.  Ms. Tuveson asked if design standards can be considered in reviewing mobile home park expansion.  Mr. McEachern believed whatever standards existing for the zone in which the park is expanding may be applied unless state statute requires different standards.  Mr. Emerson is not in favor of delaying the application while standards are established.  Mr. Melanson noted affordable housing is an integral part of the Comprehensive Plan update currently under consideration.  Mr. Balano stated he does not believe anyone is against affordable housing, but that the Board is simply trying to understand what reasonable expansion would be, now and in the future.
Mr. Beers, owner’s agent, stated the parcels in question can be combined into a single mobile home park having been in common ownership since 1996.  Mobile home parks were permitted in the mixed-use zone in 1991 and an expansion of 70 units was approved in 1998.  The permitted use was removed in 2004.  Under the current ordinance, 90 clustered, age-restricted dwellings could be developed.  The applicant wishes to deviate from the ordinance in only four ways:

1. Lot size – The ordinance requires a 6500 square foot lot in the mixed-use zone, where state statute allows for the smallest residential lot size as allowed in the community, which is 5,000 square feet.  

2. Dumpsters are required to be located no further than 150 feet from any dwelling.  This would require 22 dumpsters and take up 1600 square feet.  Curb side pick-up and recycling will be provided.

3. Sidewalks – State statute allows for 18-foot wide roads and no sidewalks.  Proposal is for 24-foot wide streets and no sidewalks.  The Manufactured Housing Board requires a speed limit of 15 m.p.h. within the park.  The wider width allows for pedestrian use and is easier to maintain.  A walking trail has been planned, and will be open to the public and all residents in both parks.

4. Side yards – Side yard distance requirement is 20 feet, which would create a 40-foot separation between mobile homes.  The CEO may allow a reduction to a10-foot side yard, or 20 feet between mobile homes.  The state statute allows a distance of only 6 feet between mobile homes.  
Mr. Emerson noted review of the road entrance, wetlands, stormwater management, etc. will require additional review.  Mr. Mylroie stated Mr. Donnell suggested eliminating the entrance off Route 1, thus eliminating the wetland crossing impacts, and create a double entrance with median strip at the proposed southern entrance.  Mr. Beers stated there is no provision in the code that will satisfy access and egress from the park via one location, and asks the Board to request that of the applicant if this is what they desire.   Mr. Emerson stated he would like feedback from the fire chief regarding this issue.  Mr. Harmon stated they would be meeting with the fire chief regarding the interior road layout as well.  Ms. Driscoll asked about bus stops.  Mr. Beers stated there are stops at Idlewood Lane and Wilson Lane and the main entrance.  There are only 11 school children in the existing mobile home park.  He sees this as more as a work force subdivision and if they end up with a homeowner’s association they may establish work force eligibility for purchase.  Pre-application review has been conducted with the DEP, ACOE, Inland Fisheries and Wildlife and DOT, and the concept has been acceptable.  The Maine Manufactured Housing Board will see the project in the future.  Ms. Tuveson asked of the Board if this application is a “done deal”.  Mr. Emerson stated the applicant still needs to prepare for preliminary plan review, so it is not a “done deal” at this stage of review.  Ms. Driscoll asked about garages. Mr. Beers stated the approximate building envelope is approximately 1800 square feet.  Depending upon the size of the mobile home, a shed or a garage could fit within the building envelope.  
Mr. Kelly moved to accept the sketch plan and incorporate the comments made for the applicant’s consideration.
Mr. Melanson seconded
Discussion followed regarding sketch plan vs. preliminary and final plan approval.  Mr. Balano, Ms. Tuveson and Ms. Driscoll were not comfortable with the sketch plan, and feel they need further time to review the ordinance and state statute regulations regarding mobile home parks.  Mr. Kelly stated the applicant has the right to submit under state statute and the Board has the obligation to consider under ordinance guidelines.  Mr. McEachern explained accepting the sketch plan is not a done deal.  The project is only approved or denied at the final plan stage.  Accepting the sketch plan moves the plan forward for consideration of substantial details and should not be held up to final review standards as many things can change through the review process.  Mr. Emerson stated the Board is not requesting additional information of the applicant and does not feel the application should be held up so Board members can have additional time to review information already presented.  Mr. Melanson stated the applicant submitted a sketch plan, a site walk was held, and a legal opinion and responses were received.  A decision to move forward to preliminary plan should be made.
Motion failed, with 3 in favor, 3 opposed (Balano, Tuveson, Driscoll), no abstentions.
Mr. Balano moved to re-consider the sketch plan at the next scheduled Planning Board meeting, February 23, 2012.
Ms. Tuveson seconded
Mr. Beers noted the ordinance requires the Board to act on the sketch within 30 days with concurrence of the applicant.
Motion carries unanimously by all members present
ITEM 5 – Town Code Title 16 Land Use Development Code Amendments related to Open Space Preservation and Cluster Development – Post Public Hearing Discussion. The Kittery Town Planning Board is considering amending sections of Title 16 related to Open Space Preservation / and Cluster Development.
Board members, Planner and Craig Wilson (Kittery Open Space Advisory Committee- KOSAC) discussed proposed changes to Article XI – Cluster Residential and Cluster Mixed-Use Development including, what constitutes open space, buildable area, land not suitable for development, gross and net density calculations, compliance with the Comprehensive Plan, dimensional modifications, etc.  Earldean Wells questioned the allowance of “agriculture” as a permitted use in the open space areas.  Mr. Emerson suggested “agriculture” use, “where permitted” to prevent farming activities as a commercial use in a cluster residential development.  Mr. Emerson requested the final language with edits be presented for further review, and plan to discuss density issues with the zoning map, and current comprehensive plan recommendations.  Mr. Wilson stated the KOSAC strongly felt the cluster concept should be a permitted use with conventional subdivisions as a special exception.
Mr. Emerson announced the protected land boundary marker ordinance language has been edited and will be before the Council for review at the February 13, 2012 meeting.

February 16, 2012 – Lewis Farm Conservancy site walk

February 21, 2012 – Fort Foster site walk

February 23, 2012 – Planning Board public hearing on Cottontail Habitat
Mr. Melanson moved to adjourn

Mr. Kelly seconded

Motion carries unanimously by all members present

The Kittery Planning Board meeting of February 9, 2012 adjourned at 9:17 p.m.

Submitted by Jan Fisk, Recorder – February 15, 2012
