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TOWN OF KITTERY, MAINE

APPROVED
TOWN PLANNING BOARD MEETING

June 9, 2011
Council Chambers 

Meeting called to order at 6:12 p.m.  
Board Members Present:  Robert Melanson, David Kelly, Earl Donnell, Russell White
Members absent:  George Burke, Thomas Emerson
Staff:
Gerry Mylroie, AICP, Town Planner

Mike Asciola, Assistant Planner
Minutes:  May 26, 2011
Mr. Kelly moved to accept the minutes of May 26, 2011as presented
Mr. Melanson seconded
Motion carries unanimously by members present.
PUBLIC COMMENT – There was no public comment.
ITEM 1– Auto Spa – 420 US Route 1 - Site Plan – Preliminary Plan – Acceptance/Scheduling Public Hearing. Woods Family Inc., owner, proposes to construct a 2,080 square feet car wash with six vacuum bays, 2 employee parking spaces and access drive at 420 US Route 1. The site is located in the Mixed Use Zone and identified as Map 50 Lot 12. The owner’s agent is JoAnn Fryer, PE with CLD Consulting Engineers. 
Ms. Fryer summarized the Board of Appeals decision to grant a Miscellaneous Variation allowing for new construction in the existing, non-conforming side setback of 13.9 feet.  Additionally, the driveway layout was condensed to reduce the impervious area; the drainage design has been completed, with a detention pond at the rear of the parcel to temporarily store stormwater; coordination continues with the Kittery Sewer Department; the ROW embankment design will be pursued with the abutters, and waiver requests will be submitted.  Mr. Mylroie noted there was a peer review, and staff concur the project is ready for acceptance and a public hearing.  Mr. Kelly summarized the requested waivers:  screening of parking, overhead doors, stormwater drainage increase, and high intensity soils survey.  Ms. Fryer concurred, and noted the building is actually 2,500 square feet, with 7 vacuum bays instead of 6.  Mr. Donnell stated he would like more information regarding site distances, traffic flow at the Cutts Road intersection, and traffic movement into and out of the parcel.  Mr. Mylroie stated additional traffic information will be forthcoming for Board review.
Mr. Kelly moved to accept the Auto Spa’s preliminary plan application as substantially complete and schedule a public hearing.
Mr. Donnell seconded

Motion carries unanimously by all members present

Mr. White noted the Board should carefully review the waiver requests, particularly the stormwater and buffer/screening waivers.  Ms. Fryer explained the ordinance requires post development to allow for a 25% increase in stormwater runoff to accommodate upstream activity.  However, topographically, there is little chance there would be such an increase.  Members agreed this will be further discussed during final review.

ITEM 2 - Roylos Subdivision – Subdivision Plan – Final Plan – Site Walk Results / Submittal Clarification. John and Beth Roylos, proposes to file the final subdivision plan based on a previous Planning Board preliminary plan. However, they request clarification on three items prior to submitting. The property is located at off Haley Road, located on Map 47 Lot 18-4 in the Residential Rural (R-RL) Zone. The owner’s agent is James Nadeau with James Nadeau & Associates.
Mr. White asked for clarification regarding the review process timetable for this application.  Mr. Mylroie stated the applicant received a 90 day extension on December 16, 2010, which expired on March 16, 2011.  He stated the applicant had been in communication with the planning office prior to the expiration of the extension, and concurred the issue as to whether the application is still ‘alive’ is vague.  However, the applicant would still be submitting the same plan with the same questions needing further clarification.  Mr. White stated the problem is if the application has lapsed there is no application at all, and a new application needs to be submitted, though prior materials could be referenced.  The Board needs to follow the ordinance.  Mr. Mylroie stated conversations had taken place prior to the March 16, 2011 expiration.  Mr. Nadeau agreed and stated he has emails and communications with Mr. Mylroie discussing inclusion on an April Board agenda, which he could not attend due to illness.  However, the project was included and reviewed on the May 12, 2011 agenda.  Mr. Kelly asked how the applicant could have been included on an April agenda if the application expired on March 16, 2011 and no further extension was requested by the applicant.  Mr. Nadeau explained the request to be included on an agenda was made prior to March 16, 2011.  Mr. White stated an extension is a simple process, and if the process is ignored in this case, there are no rules.  Mr. Melanson asked why the applicant was allowed to appear on May 12, 2011 if the project had expired.  Mr. Nadeau explained the applicant needed a determination by the Board regarding the slope waiver (at Haley Road and the private ROW) before proceeding with final plan design and submittal, and a request to appear was made prior to the expiration.  Mr. White noted Mr. Melanson made a good observation, and the Board’s involvement in further review and a site walk in May, 2011 indicates implicit acceptance.  The Board could grant a retroactive extension as the applicant had made good faith to appear before the Board.  Mr. Kelly agreed the applicant had made efforts and the action of the Board by scheduling a site walk after the March 16, 2011 expiration implied Board acceptance.  The planning office and Board needs a better tracking method for an application’s status in the review process, though ultimately the burden is upon the applicant to meet deadlines.  Mr. White read, The Planning Board may grant extensions to expiration dates upon the written request by the developer on a case by case basis, and stated the Board has to follow the rules and require a written request for an extension period wherein the final plan must be submitted for review.  Discussion followed regarding how much additional time the applicant will need to submit the final plan application.  Mr. Mylroie noted the remediation plan needs to be included in the final plan application.    
Mr. Kelly moved to grant a 150 day extension of the preliminary plan approval for the Roylos Subdivision plan which expired on March 16, 2011, with the written request for the extension being an email from the applicant.
Mr. Melanson seconded

Mr. White asked if the date of the email was March 11, 2011.  Mr. Nadeau stated it was on or about that date.  Mr. White asked that a copy of the email be included in the files.
Motion carries unanimously by all members present

Board members reviewed current application materials including comments from the Conservation Commission, subdivision plans from 2009, and remaining clarification issues.  Mr. Nadeau noted the approved road plan was from 1985, showing the required frontage for the three lots on the cul-de-sac.  A turn T was incorporated into the 2009 plans.  The fire department requested a hydrant be installed somewhere along the private road if more than three homes were built.  Should this occur, the applicant would support the inclusion of a hydrant.  Mr. White noted with three lots, a hydrant is a public safety issue, given its turns and length.  Attempting to install a hydrant after the fact could cause a problem.  Mr. Donnell noted where municipal water is available on Haley Road, the Board may be remiss in not requiring a tie-in to these lines, as other subdivisions have done so in Kittery.  Discussion followed regarding the private road and the design of the turn T, following discussions with the Conservation Commission and fire chief.  Mr. Nadeau stated while the recorded plan shows the cul-de-sac frontage for each lot, the actual road design is a turn T.  At the entrance to Haley Road, the applicant is proposing a waiver, from the maximum 3% grade to a 4.3% grade.  If the hydrant is required, the applicant requests a 20 foot gravel road.  Mr. Donnell noted the road design appears to be out of bounds of the ROW at the curve (Sheet 3).  This needs to be verified.  Mr. Nadeau read from the 2009 staff notes:  The Applicant proposes a 4.3% grade at the intersection with Haley Road.  The Ordinance specifies a maximum grade at the intersection of 3.0%.  The Applicant has applied for a waiver.  Will the Planning Board grant a waiver?  This intersection has existed for many years. There is an existing tree near this intersection, and excavation to meet slope may impact the tree’s roots.  Mr. White stated he is not comfortable making a decision about the slope with the limited information available to them.  

Mr. Mylroie suggested the applicant retain the services of CMA to report on the status of the condition of the site in light of prior mitigation activities, and make appropriate recommendations to respond to the Conservation Commission’s concerns.  Mr. White requested a narrative history of the parcel from prior to the removal of the vegetation to now be provided to inform Board members about the events leading to the remediation issue.  Mr. Mylroie summarized the following items to be presented for Board consideration:  remediation recommendations; slope recommendations; re-confirmation with the fire chief regarding the turn T; analysis by CMA of a potential vernal pool on the site.

No further action on this item was taken. 
ITEM 3 – 18 Folcutt Road – Non-Conforming residential Expansion – Shoreland Overlay Zone Decision Clarification. David F. Price , owner proposes to expand an existing single family house within the 30% maximum limit including a deck, replacing an existing  septic system and drilling a new well. The property is located at 18 Folcutt Road (Tax Map 25 Lot 17) in the Residential Kittery Point Village (R-KPV) Zone and Shoreland Overlay (OZ-SL-250’) Zone.

Mr. Mylroie stated the following facts were included in the Board’s February 10, 2011 approval:

1. Addition or expansion did not increase the non-conformity of the structure;

2. Expansion was allowable within the 30% expansion limitations;

3. Replacement structure was not expanded previously by 30%; 

4. The structure and new foundation will be placed such that the setback requirement is met to the greatest practical extent.

Subsequent to the board approval, the Code Officer issued a building permit.  In the reframing of the house for the second floor, the walls behind the setback area had to be removed and, had more than 50% of the structure been removed, the Board would have to include a finding to address this.  The proposed finding would be:  The proposed reconstruction and relocation of the non-conforming structure within the required setback from the normal high-water line meets all Code requirements to the greatest possible extent, due to the low environmental impact caused by the reuse of the existing foundation.  This explicit finding was not made, and needs to be included.  Mr. White asked if Mr. Price submitted another application, or is the Board to interpret his original application was for a tear down?  Review requirements are notably different from a reconstruction to a tear down.  The Board reviewed and approved the reuse and expansion of an existing structure on the shoreland side of the setback line, not a tear down.  To review a tear down in the shoreland area, the Board would have to look at the entire site and make a determination that may require relocation of items or, if the existing foundation is used, that the project meets requirements.  Mr. Mylroie noted that the use of the existing foundation made it not more nonconforming, and no additional application has been filed.  Mr. White stated the Board approved one thing and are now being asked to approve another thing for the same item, but it is actually two different processes.  It is the applicant’s responsibility to return to the Board if changes outside of the original approval are necessary.  Mr. Donnell concurred with Mr. White, and noted the Board may not have acted any differently, but he was not aware at the time of the review this was to be a tear down.  Mr. White acknowledged that the removal of the walls was not implicit in the Board’s approval, but can understand the applicant proceeded in good faith and then found the walls could not be rebuilt.  In the original approval, the Board did not consider other requirements for review including the size of the lot, slope of the land, potential for soil erosion, etc. because they only reviewed the plan for reconstruction, as presented.  The work on the structure has not been stopped by the Code Officer.  
The following was read from the April 28, 2011 approved minutes, Item 8, Town Planner’s Items:

Mr. Mylroie discussed the Folcutt Road approval, noting the footprint has remained the same though the building had been removed.  The applicant will indicate whether the project is a renovation or a removal, though the volume and square footage has not changed from the original approval by the Board of Appeals.  The question will be what changes have occurred since the adoption of the shoreland ordinance.  Mr. White stated that whatever is finalized, the information should be included on the tax card to track approved changes.  Earldean Wells stated she believed the State considered removal as new construction and, as such, would have to comply with the shoreland requirements.  Board members agreed that the State and shoreland ordinance requirements need to be confirmed, and discussed whether new construction would have a greater impact to the shoreland zone than a building renovation.  Curtis [inaudible] stated the foundation has not been removed and there was no additional earthwork.  Mr. White summarized the Board needs clarification of the review process for these types of issues, and that they need to be aware of decisions by the Board of Appeals that could affect their review.  Mr. Mylroie stated he will advise the Code Enforcement Officer that the Board discussed this issue and, implicit within the decision, the expansion should go forward.  David Price, owner, asked if the Board agrees that, within the approval, it was implicit that the walls could be taken down.  Chairman White stated he did not recall discussing the removal of the walls in the Board approval, or that he could not proceed with the project at this time.  The applicant needs to now work directly with the Code Enforcement Officer.  Mr. Kelly stated the Board was silent on that issue, but the approval stands.

Mr. White noted if the Planner tells an applicant something, it is not Board action, but his opinion.  In a meeting with Michael Morse from the DEP, there is bias to allow reconstruction on an existing foundation.  However, this Board did not conduct the correct review, and the appropriate application and narrative needs to be made to address Section 16.7.3.5.2.B.  Mr. Mylroie agreed new application information will be required regarding the levels of renovation vs. tear down for future consideration.  Discussion followed regarding section 16.7.3.5.2.B requirements and whether the applicant is required to meet or can meet these requirements.  Mr. White noted the Board must consider these requirements as part of their review.  In hindsight a site walk should have been taken, but was not because the application was not presented as a tear down.  Mr. Melanson observed that, for both items before the Board this meeting, additional materials have been requested after the fact to meet code requirements.  Mr. Mylroie explained walls were up, and construction is ongoing.  Mr. White replied if there are no rules, anyone could build a house anywhere, without review, and without consequence.  The Board should take responsibility for their mistake, and attempt to correct it.  It is not the Board’s authority to issue a stop work order, or to tell Code Enforcement what to do.  The applicant should submit an amended application and address the review factors.  Mr. Donnell suggested the Findings could be amended, but an amended application could still be required.  That the applicant is using the existing foundation has some merit to allow construction to continue.  Mr. Kelly summarized, the applicant has proceeded with the project based on the Board’s approval, and the review format would have been different, in hindsight.  Mr. Donnell’s proposal will allow the applicant to continue the project, while meeting the Code and the State shoreland requirements.
Mr. Kelly moved to amend the Findings of Fact for 18 Folcutt Road to include the following:
The proposed reconstruction and relocation of the non-conforming structure within the required setback from the normal high-water line meets all Code requirements to the greatest practical extent, due to the low environmental impact caused by the reuse of the existing foundation, and the applicant will amend the application from a renovation to a replacement and address the factors in Section 16. 7.3.5.2.B of the Kittery Ordinance.
Mr. Melanson seconded

Motion carries unanimously by all members present

OTHER BUSINESS
ITEM 4 – Town of Kittery – Parks Commission – Fort Foster Management Plan –Review / Recommendation to Town Council / Action. Town of Kittery Maine Park Commission proposes the Town Council adopt a five year (2010 – 2015) -Management Plan. The 89 acre park is located on Gerrish Island off Pocahontas Road in the Conservation Zone and Shoreland Overlay Zone and identified as Map 51 Lot 9.
Board members discussed the plan and Board involvement, specifically with regards to sign design and construction and location of structures in Fort Foster. 

Mr. Kelly moved that the Planning Board recommend the Fort Foster Management Plan to Council for approval, and requests the Park Commission coordinate with the Planning Department regarding signage and other planning issues, and the Planning Board review any capital improvement plans for Fort Foster. 
Mr. Donnell seconded

Motion carries unanimously by all members present

Mr. White requested the Board discuss reducing the number of meeting dates during the summer as members will be planning vacations.  Mr. Kelly suggested that any public hearing involving Title 16 amendments be scheduled with no other agenda items, and the Board be provided with materials well in advance of discussions in order to be adequately prepared.  Members discussed the feasibility of eliminating the August 11, 2011 meeting to accommodate member vacation plans.  Mr. White suggested the Board consider potential dates at a July meeting when pending agenda items may be identified.
Mr. Mylroie announced the Council will hold a public hearing to consider a Community Development Block Grant application for the revitalization of the Downtown Kittery Foreside.
ITEM 5 – Town Code Title 16 Land Use Development Code Amendments and Growth Management Program – Town Planning Workshop (continuation). 

ITEM 6 –Town Planner’s Items – Kittery Community Center at Frisbee Common, Destination Marketing Program Town Council Action  May 23, 2011 at 7pm, Quality Improvement Plans Status, Town Plan Amendment for Pedestrian and Bicycle Way Plan, Wetland Mitigation, and Other.
Mr. Kelly moved to adjourn

Mr. Melanson seconded

Motion carries unanimously by all members present

The Kittery Planning Board meeting of June 9, 2011 adjourned at 8:45 p.m.
Submitted by Jan Fisk, Recorder – June 13, 2011
