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Town of Kittery, Maine
APPROVED
Board of Appeals
March 13, 2012
Members present:  Niles Pinkham, Craig Wilson, Brett Costa, Brian Boyle
Members absent:  Vern Gardner
Staff:  
Heather Ross, Code Enforcement Officer
The meeting was called to order at 7:11 p.m.

Pledge to the Flag

Acting Chair Wilson advised the applicants of the minimum number of members present to review the applicant’s request, requiring a minimum of four members to concur to grant the Variation requests.
Item 1 – Philip Lowe requesting a Variance Appeal to the terms of Title 16 Section 3.2.3.D and Table 16.9 in order to construct a single family home at property located at 69 Chauncey Creek Road, Map 45 Lot 57 in the Kittery Point Village zone.
The applicant requested to postpone the hearing of this Variance Appeal.  The Board of Appeals will hear this appeal at the March 27, 2012 meeting.
Item 2 – Clamdaddy, Inc. requesting a Miscellaneous Appeal to the terms of Title 16 Section 8.10.6 and Title 16 Section 8.10.12 in order to replace existing awnings/signage on property located at 315 U.S. Route 1, Map 38 Lot 5 in the Commercial 1 zone.
Mr. Wilson noted the Board has authority to hear this miscellaneous variation request under Title 16.1.5.2.F.4.b. and Title 16.8.10.13.
Michael Landgarten, owner, stated the existing awnings have worn out and they wish to replace as is, in a different color.  Since the code has changed, the existing sign area allowed has changed, but there will be no increase beyond the existing size.  They would like to include ‘Bob’s’ logo on the larger of the awnings.  No signage will be included on the awning that is on the south side of the dining area.
There was no public comment.  
Mr. Costa asked if the signs are separated.  Mr. Landgarten stated the frames are continuous and would remain as such, only the awnings would be replaced.  Mr. Pinkham asked if they were grandfathered with what they have.  

The CEO provided:

1. This is a conforming lot with nonconforming structures;

2. A portion of the lot is in the shoreland zone;

3. The applicant wishes to removed the two front awnings with the ‘Bob’s Clamhut’ logo, and replace with new awnings with slightly larger logos or a single, larger logo, on the main awning.  However, the new signage area will not increase the square footage of signage allowed.
Mr. Boyle asked why the Board hears grandfathered uses.  The CEO explained she cannot allow the removal of the sign on the awnings as this would create a conformance, but the replacement in kind would then create a non-conformance.  Mr. Wilson asked what the amount of excess square footage exists for signage.  The CEO stated she did not have that information.  Mr. Wilson stated in Title 16.8.10.12, non-conforming existing signs can be continued and maintained, and it is his belief the removal of worn awnings is a maintenance issue, as there is no size alteration.  As long as the amount of sign area is no more non-conforming, and perhaps less so, the combination of two smaller logos into one large one should not be a substantial alteration.
Mr. Costa moved to grant to Clamdaddy, Inc. a Miscellaneous Appeal to Title 16.8.10.6 and Title 16.8.10.12 in order to replace existing awnings and signage located on property at 315 U.S. Route 1, Map 38 Lot 5 in the Commercial 1 and Shoreland zones.  Said granting recognizes the two existing logos will be incorporated into a single logo of which the square footage shall not exceed existing.
Mr. Pinkham seconded
Motion carried unanimously by all members present

Acting Chair Wilson advised the applicant this decision is not the granting of a building permit, and may be appealed to Superior Court within 45 days.

Findings of Fact:
1. Michael Landgarten, Clamdaddy, Inc., requested a Miscellaneous Appeal to the terms of Title 16 Section 8.10.6 and Title 16 Section 8.10.12 in order to replace existing awnings/signage on property located at 315 U.S. Route 1, Map 38 Lot 5 in the Commercial 1 zone.
2. This is a conforming lot with nonconforming structures;

3. The amount of signage exceeds the current ordinance, but was legal at the time of installation (16.8.10.12.A. ‘…lawfully existing as of October 1, 1997…”);

4. The proposal is to replace the worn out awnings in kind, with a slight color change;

5. There is a desire by the applicant to consolidate two logos into one larger logo, but with less signage area than the two existing logos.

Mr. Costa moved to approve the Findings as read
Mr. Pinkham seconded
Motion carried unanimously by all members present

Conclusion:
The Board has the authority under Title 16.8.10.12, Nonconforming Existing Signs, to allow an applicant to continue and maintain nonconforming signage.  Testimony was given that the signage was nonconforming, but the Board felt the replacement of the awnings and new sign area would be considered maintenance and not a substantial alteration and therefore granted the miscellaneous appeal.
Mr. Costa moved to approve the Conclusion as read.
Mr. Pinkham seconded
Motion carried unanimously by all members present

Minutes:
Mr. Costa moved to accept the minutes of December 13, 2011 as amended.
Mr. Boyle seconded
Motion carried unanimously by all members present

Board members informally discussed variances and what constitutes a ‘reasonable return’ on investment when reviewing variances.  Mr. Wilson suggested the Board be provided with references to court cases where variances are heard.
Mr. Pinkham moved to adjourn
Mr. Boyle seconded

Motion carried unanimously by all members present

The Kittery BOA meeting of March 13, 2012 adjourned at 7:43 p.m.
Submitted by Jan Fisk, Recorder
