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Town of Kittery, Maine
APPROVED
Board of Appeals
January 11, 2011
Members present:  Vern Gardner, Niles Pinkham, Craig Wilson, Brett Costa
Members absent:  
Staff:  
Heather Ross, Code Enforcement Department

The meeting was called to order at 7:03p.m.

Pledge to the Flag

Election of Officers

Mr. Costa moved to retain the existing slate of officers
Mr. Wilson seconded

Motion carries unanimously

Chairman Gardner advised the sole applicant of the minimum number of members present to review the applicant’s request, requiring all four members to concur to grant the Miscellaneous Variation.  Mr. Apsey stated he wished to continue.
Mr. Wilson noted the Board’s authority to hear, decide and approve Miscellaneous Variation Requests per Title 16.6.4.3 of the Kittery Land Use and Development Code.
Item 1 - Jeff Apsey requesting a Miscellaneous Variation to the terms of Title 16, Chapter 3, Section 2, Subsection 9D, page 54, in order to rebuild a wall on the side of the building and to construct a 7’ x 10’ balcony off the back of the building, located at 50 State Road, Kittery in the Local Business 1 (B-L1) zone.
Mr. Pinkham stated he has worked with the applicant.  Members agreed they did not believe there is a conflict of interest.  
Jeff Apsey summarized his request to replace a previously existing wall that had collapsed, and construct a new balcony to aid in egress from an apartment on the second floor.
Chairman Gardner asked if there was anyone present wishing to speak in favor or against this item.

Sandra Wing, 52 State Road, stated Mr. Aspey is doing a wonderful job on the property, believing his work will improve the value, and she supports his efforts and his request before the Board.
The CEO provided:

1. This is a conforming lot with nonconforming structures located in the Local Business 1 zone;

2. Mr. Aspey is requesting to demolish an exterior wall to build a replacement wall in the same location, and to add a new 10’ x 7’ balcony off the second story;

3. Title 16.3.2.9.D. requires a 10’ side setback.  The property currently sits on the property line with a 0’ setback.

4. As proposed, the balcony would have a 6” setback from the property line, though will not be located any closer to the property line than the existing structure.

Mr. Wilson stated he spoke with Mr. Stephen Hall of the Kittery Conservation Commission and explained this appeal is for improvements to a property that is not within the shoreland zone or adjacent to any wetland areas.  The Board members had no questions of the applicant.

Mr. Costa moved to grant to Jeff Apsey a Miscellaneous Variation to the terms of Title 16.3.2.9D in order to rebuild a wall on the north side of the building, and to construct a 7’ x 10’ balcony on the east side of the building on property located at 50 State Road in the Local Business 1 (B-L1) zone.
Mr. Pinkham seconded
Motion carries unanimously by all members present.
Findings of Fact
1. Mr. Aspey requested a Miscellaneous Variation to the terms of Title 16.3.2.9.D in order to demolish an exterior wall to build a replacement wall in the same location, and to add a new 10’ x 7’ balcony off the second story on the east side of the building;

2. This is a conforming lot with nonconforming structures located in the Local Business 1 zone;

3. Title 16.3.2.9.D. requires a 10’ side setback.  The property currently sits on the property line with a 0’ setback.

4. As proposed, the balcony would have a 6” setback from the property line, though will not be located any closer to the property line than the existing structure.

5. Ms. Sandra Wing, abutter, testified in support of the project;
6. Secretary Wilson spoke with Mr. Hall of the Kittery Conservation Commission regarding this request, and no comment was provided to the Board by the Commission;

Mr. Pinkham moved to accept the Findings as read
Mr. Costa seconded
Motion carries unanimously
Conclusion
The Board has authority under Title 16.7.3.5.4 Nonconforming Structures, to grant repair and enlargement.  The Board found this project would not be more nonconforming than existing structures, and granted the appeal.

Mr. Costa moved to accept the Conclusion as read
Mr. Pinkham seconded
Motion carries unanimously
Chairman Gardner advised the applicant that this decision is not the granting of a building permit, and may be appealed to Superior Court within 45 days.

Minutes of the BoA meeting of November 23, 2010:
Mr. Wilson moved to accept the minutes as presented
Mr. Gardner seconded
Motion carried unanimously by all members present
The Kittery BOA meeting of January 11, 2011 adjourned at 7:30 p.m.
Submitted by Jan Fisk, January 16, 2011
