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Council Chambers










7:00 p.m.-9:12 p.m.
Members Present:  John Carson, Chairman, Kelly Philbrook, Barry Bush, Russell White, Joan Castellano, Tom Smith and Harbormaster Bion Pike.
Members Absent:  Ray Grenier
1. Pledge of Allegiance 
2. Minutes of Meeting:  October 6, 2011 – Not available.
3. Budget Report – Not available
4. Harbor Master Segment 
· Floats Out/Main and Side Float are still in.  The Harbormaster thanked the numerous volunteers who helped remove the floats.
· Three floats will be demolished and removed by the Department of Public Works.  Float kits are complete with the exception of two pieces of hardware to be shipped.
· Parking Lot Light Over the Restaurant – [inaudible audience discussion]  Chairman Carson stated this is a safety issue and will check the budget for replacement.  The electrical cost is approximately $200-$300 annually.
· Water has been shut off at Pepperrell Cove.
· Excise – 74 NH registered boats did not pay excise tax this year.  A request has been made to the State of NH for the identification of these boat owners. The cost of notification is $5 per person.  Mr.  Carson stated this is the responsibility of the Town Manager to collect taxes.  
· CIP Report to Council – Draft of CIP items sent to Council, including;
· Fuel concession at Pepperrell Cove



$150,000

To increase transient and commercial boat traffic, thus increasing Town revenue.

· Storage shed replacement at Rice Avenue


  $10,000

Current shed needs to be replaced and expanded for storage of the Harbormaster’s boat and provide storage and a work area for small projects.

· Utility upgrade at Pepperrell Cove



  $40,000

Currently all water and electricity for the Pepperrell Cove facility goes through Captain and Pattys restaurant.

· Dinghies (24) for dinghy program at Pepperrell Cove
    $8,000
To alleviate congestion at the dinghy dock, the dinghies will be owned and rented out by the KPA.
The CIP requests must be submitted by November 16 for Council discussion and to provide additional information if needed.

· Preliminary BIG Work – Information has been gathered and the State process has begun.  The State needs to view the project, with installation anticipated in 2012.
· Rice Ave. Building – Pictures were taken and the Harbormaster conducted temporary repairs to the roof to see it through the winter.
· Hoist Issue/Woods Electric – The remote is not working.  A new control box will be installed.  Mr. Smith asked why this should be fixed if it is to be replaced.  Mr. Pike explained the hoist will not be useable this fall without this repair.  Estimated cost is $200.  Chairman Carson noted the buildings and grounds budget should be reviewed closely.
· Port-a-Potty – Mr. Pike stated to reduce the number of pump-outs at Pepperrell Cove is to install a waterless urinal and a metered faucet, for a cost of $1,075. 
· Lock on Government St. Dumpster – A lock box will be installed with a combination lock, with the combination provided to all the fishermen that use the dumpster.  Waste Management reports their driver photographs the overflow each month, and there are additional charges.
· Breakwater – The Harbormaster called the DEP official, who will contact state officials to find the material for the shoal reef breakwater to provide storm protection for Pepperrell Cove.

· WWAPP – The WWAPP was not submitted.
· Vacation – The Harbormaster will be taking the week of November 7, 2011 off.
Duncan McEachern, Town Attorney, provided testimony regarding riparian rights.  There are terms used such as upland, mean high water, normal water mark, intertidal lands, mean low mark and submerged areas, and the Public Trust document that relates to the area of intertidal lands.  Riparian ownership (an owner with property on the banks adjacent to the river) may be different depending on the deed.  That is, a deed may exclude rights to the intertidal area which may extend out 100 rods in some cases.  There are several different legal approaches to measuring riparian ownership.  One, the Colonial approach, where corners are located, a baseline is drawn and a perpendicular line is drawn. This doesn’t work in every case where coves meander.  Assuming the rights go perpendicular to the shore boundary, what are riparian ownership rights?  No one has rights to the upland, the intertidal area between the high and low mean waterline is governed by the Public Trust document, or the rights of others to cross your property in the areas identified as mudflats.  Cases have ruled others have the right to cross your property in these areas to reach the water.  The law is evolving depending upon new uses that may be challenged in court.  Riparian ownership includes mooring rights; the intertidal area allows crossing for fishing, fowling, navigation and scuba diving.  Beyond the mean low water mark, the submerged area, rights are governed by the State (Submerged Area Lease Act).  The right to ‘wharf out’ is determined by the Wharfs and Weirs Statute that requires consent of the riparian property owner, and cannot interfere unreasonably with their right to access their property.  If attempting to place a structure beyond the low water mark without consent, the ability of the riparian owner to navigate to and from their property cannot be unduly or unreasonably interfered with by a structure.  Specific or factual questions can be addressed, as one size does not fit all situations.  
Chairman Carson asked if there were any questions from the public.  There were none.  
Mr. Smith asked how far out the riparian ownership lines extend.  Mr. McEachern stated no one has the right to construct a pier which prevents individuals from crossing the intertidal lands, but abutters have the right through the Public Trust document to cross this area.  Beyond the mean low water mark where the State governs under the Submerged Area Lease Act, the ability to navigate cannot be unreasonably blocked.  It would be fair to say rights extend to the main channel, but he could not imagine such a structure could be installed without crossing riparian ownership rights.  Mr. Smith summarized:  the mean low water line out is State owned, use is allowed as long as the navigational rights of the riparian owner (without consent) are not unreasonably interfered with.  Zachery Taylor asked how far out the property lines extend beyond the water line.  Mr. McEachern stated there is no hard and fast rule or one approach that fits all.  A sample case was discussed where a structure had existed for 50 years and the Supreme Court ruled under the Wharfs and Weirs Statute that if there is interference, a structure must be removed, even with implied consent.  Mr. Pike asked if the 25-foot setback requirement only applies in the intertidal zone as noted in the submerged lands rules Chapter 53.  Mr. McEachern stated if it is 25 feet back there could be no crossing whether or not it interfered, but he would have to research this rule, but believes both State and Wharfs and Weirs Statute review would apply.  The key is the determination of the riparian line boundaries.
5. Marinas, Piers, and Floats 
Continued deliberation on 6 October Public Hearing of application of the Town of Kittery to replace the Frisbee Town Pier in Pepperrell Cove with a new, realigned Frisbee Town Pier and remove the existing pier. Waterfront Engineers, LLC agent.
Duncan Mellor stated the new pier has been moved easterly and the new pier will be 75 feet off the existing fisherman’s pier, away from the western abutter.  The existing dinghy floats will be left where they are now, with the new floats adjusted to accommodate the angle of the floats.  The revised plan has been submitted to the Army Corps of Engineers (ACE) and the Department of Environmental Protection (DEP).  A NRPA was issued by DEP (October 6 revised October 17) and the ACE will issue a permit in the coming week.  There may be additional payments for the Submerged Lane Lease which the State is still reviewing.  A permit from the Kittery Port Authority is needed to secure contractors.
Mr. White moved to approve the plan as submitted.
Mr. Bush seconded
Discussion:  Board members concurred the plan looks good
Motion carries 6-0

Schedule Hearings:

1. David & Cynthia Wrockledge, 33 Oak Terrace, Kittery.  Pier, ramp and float on Weir Creek.  Sarah Newick, Water Wings – Agent.
Ms. Newick supplied an amended plan with elevations.  The amended plan eliminated an 8’x 8’ deck per DEP recommendation.  The application is under review by the ACE and the DEP.  The pier is 32 feet long and 3.5 feet wide; 30 feet extending into the wetland with 2 feet on the upland; the ramp is 30 feet long by 3 feet wide with a 10’ x 20’ float.  The distance to the channel is approximately 75 feet beyond the float which will rest on the mudflats.  There will be a path and walkway from the pier to the house.  There will be supports under the float.  Mr. Carson requested a plan view include the length and width of the pier.
Mr. White moved to find the application of David and Cynthia Wrockledge, 33 Oak Terrace, substantially complete for scheduling a public hearing, subject to the requested inclusion of pier dimensions in plan view.
Mr. Bush seconded
Motion carries 6-0

A public hearing will be held at the December 3, 2011 Port Authority meeting; a site walk will be held on Wednesday, November 9, 2011 at 3:30 p.m.
2. Frisbee Holding LLC – construction of pier ramp and float system on Pepperrell Cove property.  Riverside & Pickering Marine Contractors, Agent.
Mr. Taylor, agent, summarized the proposal.  The proposed pier includes an 8-foot wide by 65-foot string of floats.  The structure will extend approximately 24’7” over the 150 foot line, but as a commercial structure they need this length to obtain water depth required for transient boats.  The moorings in close proximity were identified as moorings 150, 24 and 23.  Mooring 150 and 24 could swap, with the Harbormaster’s approval, thus moving the mooring wash approximately 19 feet from mooring 23 and 52 feet from mooring 150, providing sufficient room for navigation and mooring safety.  
Mr. Pike noted swapping the mooring locations makes sense so a smaller boat would be closer to the proposed pier.  He will contact the owners prior to the next meeting.  The cost to move the moorings will be the developer’s responsibility.  Ms. Philbrook noted setback permission is required from the Town.  Mr. Taylor believed Port Authority approval is needed before they can appear before the Planning Board or the Council for final authority.  

Mr. Carson asked what the distance will be between the proposed pier and float and total length.  Mr. Taylor stated the distance is 45 feet, with the total length of 182 feet.  This is a commercial property and there is no limitation on length.
Mr. Smith noted the plan needs to include the location of the abutting pier.  Mr. Carson stated the pier is longer than the Port Authority would like to see; questioned the commercial vs. marina use in the area; requested elevations of the proposed structure be submitted; a condition may be included that use will be transient use only except by owner’s of the property.  Ms. Philbrook noted there appears to be many approvals needed on this project.  Mr. Pike asked if this is a commercial use, can the term marina be used.  Mr. Taylor explained the site is limited in the number of tie-ups, but slips are available.   The floats are seasonal and will be removed.  
Ms. Philbrook noted this structure could be a hazard during a storm given its proposed location.  Mr. Pike stated the owner may be required to develop a storm management plan.  Mr. White summarized the Planning Board will be reviewing the application’s impact on the site, including parking.  Further, the applicant could appear before the Planning Board, informally, for comment or request to appear as a scheduled review item as a sketch plan.  Mr. Taylor stated the property is located in the Business Local and Commercial Fisheries Overlay zones.
Mr. White moved to acknowledge receipt of an application from Frisbee Holdings LLC to construct a 6’ x 72’  fixed pier with a 4’ x 50’ gangway, an 8’ x 65’ floating dock,  and to schedule a public hearing, subject to the additional materials to make the package complete and ready for a public hearing.
Mr. Bush seconded
Ms. Castellano reminded the applicant to confirm mooring accommodations. 
Mr. White stated he would prefer to see full package before scheduling.
Motion carries 6-0
Mr. Smith requested a complete package be submitted 3 days prior to the public hearing.
6. Public Segment
Milton Hall questioned which dated plan was approved by the DEP for the Frisbee Pier.  Mr. Carson explained the original plan was dated October 6 and revised October 17, 2001.  This was the DEP approved plan.  Discussion followed regarding the existing floats in relationship to the new pier.  Mr. Hall noted there are lobster traps in the channel and buoys are out of position.   He noted two additional Navy moorings were seen at the Isle of Shoals, and how was this approved?  Mr. Carson explained the moorings were sanctioned by the Army Corps of Engineers, was handled like any other mooring and not discussed by the Port Authority Board.  
7. Projects

· Big Grant Project – Mr. Pike will meet on November 15 or 16 with the State representative to see and discuss the project site.  Mr. Bush, Maryann Conroy, DPW and Mr. Pike will attend.
· Frisbee Pier Replacement – No discussion.
· Grant Applications and Fund Raising – 
Mr. White stated the Wood Island Lifesaving group has achieved the 501(c)(3) status and additional work is underway.  Mr. Carson stated the funding for the pier will be funded directly, and they will ask the Council to release the KPA from the requirement to apply for a WWAPP grant.  Mr. Pike noted there are two new floats just above the Spruce Creek bridge on the Kittery side and does not recall this appearing through the KPA.  Mr. Hall believes these belong to Pierson, and were approved 2-3 years ago.  A letter should be in the file.

8. Correspondence & Comments to/from the Chairman
· There is a good chance of getting material needed for the dredge management task force
· Letter from Michael Crawford, 24 Wallingford square, requesting to replace dock with new pilings, with replacement in kind.
· Meeting with Navy Base to report the back channel marina project has been postponed indefinitely.
· The Army Corps of Engineers provided an option to the Portsmouth Yacht Club to keep moorings in the cove, with the Town taking responsibility.  This will be forward to the KPA members.
· David Lincoln noted his interest in joining the KPA, but is too involved in other activities.  
· Letter from Frank Totman complaining about the moorings and dinghies in the Cove.
· Communication from MDOT, re: replacement of Memorial Bridge
· Thank you to Bion Pike for his help in securing a BIG grant.
9. Board Members – New and Old Business

· GMP – Mr. Smith noted this is a slow process and may take two years to complete.
· Rewrite of Rules and Regulations

· Lobster Trap Staging on Floats at Pepperrell Cove

Modification of harbor use regulations:

3e – Public Wharfs and Landings

1. Obstruction

No person shall obstruct by any means whatsoever the free use of piers, docks and other common landing places.  Town wharfs shall be used only for loading or unloading.  Vessels shall not remain moored to the wharf for a period longer than 30 minutes except by permission of the Harbormaster.  The Harbormaster shall remove, or caused to be removed, any unattended vessel obstructing use of piers, docks or other common landing places after due effort has been made to notify the [inaudible] or owner of said vessel of violation.

6.  Storage of Personal Property on Town Piers, Floats or Landings.
Personal property such as lobster traps, bait, automobiles, cradles, boats, floats, etc. shall not be stored on Town wharfs or landings.  The loading zone as indicated by the Harbormaster shall be used only for lobster traps, fishing gear and items in transit except June 1st through after Labor Day, from 5 p.m. Friday to 5 p.m. Sunday, no lobster traps are permitted on the main aluminum float at Pepperrell Cove.   The recommended change in wording is to remove except June 1st through after Labor Day, from 5 p.m. Friday to 5 p.m. Sunday, no lobster traps are permitted on the main aluminum float at Pepperrell Cove and replace with Lobster traps may be staged on the main float at the Frisbee Town Pier year round for purposes of loading and unloading only.  Staging is limited to no longer than 14 hours at any given time.  Traps must be staged such that vessels may be safely tied up on the faces of the float, and access to the vessels and navigable ramp is not impeded.   
Mr. White asked if this has been shared with the Fisherman’s Committee.  Mr. Carson stated it will be shared with the Committee.  Ms. Philbrook is concerned that 14 hours could be a problem, but she will get feedback from the Committee prior to the next meeting.  Mr. Carson stated there will be a public hearing on this.  Mr. Smith suggested Ms. Philbrook notify the Fisherman’s Committee that the Frisbee Pier will come out the first week of January and will not be available to lobstermen.
· Mr. Smith reported Gerry Mylroie, Town Planner, stated they would like to establish ferry service from Portsmouth to the Town Pier.  To include an 8’x20’ ADA ramp at the pier would cost approximately $10,000.  The service would eventually provide service to the downtown, Pepperrell Cove and Wood Island.  Ownership needs to be determined, and the Port Authority review process established.  The Town owns a parcel that could be used for parking.   Shipyard workers have shown an interest in this proposal.
· Other – No additional items.
10. Adjournment 
Ms. Philbrook moved to adjourn

Mr. Bush seconded

Motion carries unanimously by all members present

The Kittery Port Authority meeting of November 3, 2011 adjourned at 9:12 p.m.
Submitted by Jan Fisk, November 17, 2011

 Meeting adjourned at 
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