
TOWN OF KITTERY, MAINE  APPROVED 
PLANNING BOARD MEETING  February 20, 2014 
Council Chambers  
 
Meeting called to order at 6:08 p.m. 
Board Members Present:  Tom Emerson, Karen Kalmar, Bob Melanson, Mark Alesse 
Members absent:  Deborah Driscoll Davis, Susan Tuveson, Ann Grinnell 
Staff: Gerry Mylroie, Planner; Chris DiMatteo, Assistant Planner 
 
Chairman Emerson opened the meeting and noted there is a quorum, but four like votes will be 
needed for approval. 
 
Pledge of Allegiance  
 
Minutes:  
Mr. Melanson moved to approve the minutes of January 23, 2014 as amended 
Ms. Kalmar seconded 
Motion carried unanimously. 
 
Public Comment:  There was no public comment. 
 
ITEM 1 – Rt. 236 Commercial Lot Development— Paolucci Realty –Site/Subdivision Preliminary 
Plan Review. Owner and applicant Peter J. Paul Trustee of Paolucci Realty, is requesting consideration of 
plans to divide an existing commercial lot located at 93 Route 236, thereby creating a second division 
within 5 years and requiring subdivision review. The 4.1 acre parcel is located on a portion of Tax Map 28, 
Lot 14, in the Commercial C-2 Zone. Agent is Tom Harmon, Civil Consultants.  
Tom Harmon introduced Jay Stevens, Civil Consultants and Peter Paolucci.  He explained the owner 
wished to use the property for wholesale and retail firewood sales in the meantime, prior to further 
development.  They wished to clear and grade the site for this use, and wish to receive preliminary and 
final plan approval.  Mr. Mylroie stated the plan is ready for final approval with conditions if the Board so 
agrees.  Mr. DiMatteo stated both the adjacent residential property will be on the final plan for this project, 
and vice-versa.  Plan review notes were discussed regarding buffers, easements, no-disturb areas, and notes 
and conditions of approval that will be included on the final plan.  Snow storage locations and a note to 
preserve large trees on the site will be included on the final plan.  There are no waiver requests.  All 
changes and conditions recommended in the February 13 plan notes must be included in the final plan. 
 
Mr. Melanson moved to accept the preliminary plan and read the Findings of Fact with conditions as noted 
for final approval 
Mr. Alesse seconded 
Motion carried unanimously by all members present 
 
 
WHEREAS:  Peter J. Paul Trustee of Paolucci Realty Trust, owner and applicant of Route 236 Commercial 
Lot Subdivision, proposes to divide an existing commercial lot located at 93 Route 236, thereby creating a second 
division within 5 years and requiring subdivision review.  The 4.1 acre parcel is located on a portion of Tax Map 
28, Lot 14, in the Commercial C-2 Zone.  Agent is Tom Harmon, Civil Consultants. 
 
Hereinafter the “Development”. 
 
Pursuant to the Plan Review meetings conducted by the Planning Board as duly noted; and pursuant to the Project 
Application and Plan and other documents considered to be a part of the approval by the Planning Board in this 
finding consist of the following (Hereinafter the “Plan”), prepared by Civil Consultant, Inc (or as noted): 



Kittery Planning Board  Approved 
Minutes – February 20, 2014         Page 2 of 21 
 

  

1. Application and associated submittal information 
 Town of Kittery Preliminary Subdivision Application for Peter J. Paul Trustee… Date: 4/18/2013 

2. Subdivision Plan Set entitled:   
 Subdivision of Land of PeterJ. Paul, Route 236, Kittery, Maine  Date:  4/18/2013 

3. Wetland Alteration Application:   
 Memorandum to Kittery Planning Board    Date:  4/29/2013 

4. Submitted supplemental information:   
 Subdivision Plan    REV Date: 1/22/2014 
 Site Plan    REV Date: 1/22/2014 
 
NOW THEREFORE, based on the entire record before the Planning Board as and pursuant to the applicable 
standards in the Land Use and Development Code, the Planning Board makes the following factual findings as 
required by Section 16.10.8.3.4. and as recorded below: 
 
FINDINGS OF FACT 
RED TEXT DENOTES COMMENTS BY CMA 
 
Action by the board shall be based upon findings of fact which certify or waive compliance with all the required  
standards of this title, and which certify that the development satisfies the following requirements:  
A. Development Conforms to Local Ordinances. 
The proposed development conforms to a duly adopted comprehensive plan as per adopted provisions in the Town Code, 
zoning ordinance, subdivision regulation or ordinance, development plan or land use plan, if any. In making this 
determination, the municipal reviewing authority may interpret these ordinances and plans. 
Title 16.3.2.11.D.2 Standards has not been adequately addressed as it pertains to side yards in the Commercial Zones 
that abut residential use/zone.  The Applicant does provide the required 40-foot wide yard (setback), however, the 
plan shows removal of existing vegetation that would provide a screen/buffer that is likely anticipated by the standard. 
With revised grading more existing vegetation can be maintained thereby creating a more effective separation between 
uses.  The Board may want to consider applying a no-cut/no disturb buffer to the rear and side yards, with the 
exception of drainage requirements, since there is proposed a residential use in the residential zone abutting the 
commercial lots. At a minimum the plan must identify that the side and rear yards are to be maintained as buffers per 
Town Code Title 16.3.2.11.D.2 Standards for the Commercial Zone and 16.2 Defintion of Buffer and  
No specific uses are defined at this time, and therefore cannot be evaluated with the Zoning, including parking and 
building, landscaping and other requirements. The lot is in the C-2 Zone and a wide variety of commercial uses are 
allowable. Maximum allowable building envelopes are defined.  

Vote of   4   in favor  0   against  0   abstaining 
B. Freshwater Wetlands Identified. 

All freshwater wetlands within the project area have been identified on any maps submitted as part of the application, 
regardless of the size of these wetlands.  

Wetland delineation has been shown on the plan. No wetland filling proposed. 

Vote of   4   in favor  0   against  0   abstaining 

C.  River, Stream or Brook Identified. 
Any river, stream or brook within or abutting the proposed project area has been identified on any maps submitted as 
part of the application. For purposes of this section, “river, stream or brook” has the same meaning as in 38 M.R.S. 
§480-B, Subsection 9. 

The standard appears to have been met.  Adjacent stream to the property has been identified on the plan. 
Vote of   4   in favor  0   against  0   abstaining 

D. Water Supply Sufficient. 

The proposed development has sufficient water available for the reasonably foreseeable needs of the development. 
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The standard appears to have been met.  There is public water in the street.  

Vote of   4   in favor  0   against  0   abstaining 

E. Municipal Water Supply Available. The proposed development will not cause an unreasonable burden on an 
existing water supply, if one is to be used. 
The standard appears to have been met.  There is public water in the street. The Applicant has confirmation from the 
Water District that there is sufficient capacity to serve both domestic and fire protection purposes. 

Vote of   4   in favor  0   against  0   abstaining 

F. Sewage Disposal Adequate. 
The proposed development will provide for adequate sewage waste disposal and will not cause an unreasonable burden 
on municipal services if they are utilized. 
The standard appears to have been met.  Individual sewage disposal systems proposed.  Applicant has obtained high-
intensity soil mapping that indicates soils conducive for moderate sewage use. 

Vote of   4   in favor  0   against  0   abstaining 

G. Municipal Solid Waste Disposal Available. 

The proposed development will not cause an unreasonable burden on the municipality’s ability to dispose of solid waste, 
if municipal services are to be used. 

The standard appears to have been met.  Applicant has stated there are no plans to use municipal solid waste services. 

Vote of   4   in favor  0   against  0   abstaining 

H. Water Body Quality and Shoreline Protected. 

Whenever situated entirely or partially within two hundred fifty (250) feet of any wetland, the proposed development will 
not adversely affect the quality of that body of water or unreasonably affect the shoreline of that body of water. 

The standard appears to have been met.  No wetland filling proposed. 
Vote of   4   in favor  0   against  0   abstaining 

I. Groundwater Protected. 
The proposed development will not, alone or in conjunction with existing activities, adversely affect the quality or 
quantity of groundwater. 
The standard appears to have been met.  Based on that the fact that only clearing and grading of the site is proposed.  
There is, however, no specific use and development proposed for this plan review, without such detail it is difficult to 
determine if future commercial development is unlikely to have an adverse effect the quality of groundwater. 

Vote of   4   in favor  0   against  0   abstaining 

J. Flood Areas Identified and Development Conditioned. 

All flood-prone areas within the project area have been identified on maps submitted as part of the application based on 
the Federal Emergency Management Agency’s Flood Boundary and Floodway Maps and Flood Insurance Rate Maps, 
and information presented by the applicant. If the proposed development, or any part of it, is in such an area, the 
applicant must determine the one hundred (100) year flood elevation and flood hazard boundaries within the project 
area. The proposed plan must include a condition of plan approval requiring that principal structures in the development 
will be constructed with their lowest floor, including the basement, at least one foot above the one hundred (100) year 
flood elevation. 

The standard appears to have been met.  The subject property does not lie within the floodplain. 

Vote of   4   in favor  0   against  0   abstaining 

K. Stormwater Managed. 
Stormwater Managed. The proposed development will provide for adequate stormwater management 
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The standard appears to have been met.  The applicant has submitted information to the Town of Kittery 
demonstrating compliance with the applicable sections of Kittery’s LUDC.  The proposed stormwater management 
system uses a combination of a swale, level spreaders and a stormwater treatment buffer to treat stormwater on site.  
The approach appears reasonable and adequate to manage stormwater from the current proposed clearing and grading 
of the site, however when future commercial development occurs additional measures will need to be undertaken for 
stormwater management. 

Vote of   4   in favor  0   against  0   abstaining 

L. Erosion Controlled. 
The proposed development will not cause unreasonable soil erosion or a reduction in the land’s capacity to hold water so 
that a dangerous or unhealthy condition results. 
The standard appears to have been met.  The plan indicates an outline of erosion control practices.  A full erosion 
control plan should be developed in conjunction with a stormwater management plan submitted to the Town for final 
review.  

Vote of   4   in favor  0   against  0   abstaining 
M. Traffic Managed. 
The proposed development will: 
1. Not cause unreasonable highway or public road congestion or unsafe conditions with respect to the use of the 
highways or public roads existing or proposed; and 

2. Provide adequate traffic circulation, both on-site and off-site. 

Standard appears to be not applicable since there has not been a specific development submitted and the approval will not 
include a specific use at this time. 
a. The applicant has obtained a driveway permit from Maine DOT.  
b. Without a specific use(s) proposed for the lots it is difficult to determine if traffic has been managed appropriately. 
c. The Applicant has provided a letter that describes the anticipated traffic impact associated to the clearing and re-
grading of the lots, not the ultimate use. 
d. The Applicant has accommodated an easement for shared access to the site from Route 236 to the proposed 
commercial lots. 
e. The applicant has  indicated large sight distances north and south on Rte. 236 

Vote of   4   in favor  0   against  0   abstaining 
N. Water and Air Pollution Minimized. 

The proposed development will not result in undue water or air pollution. In making this determination, the following 
must be considered: 
1. Elevation of the land above sea level and its relation to the floodplains; 
2. Nature of soils and sub-soils and their ability to adequately support waste disposal; 
3. Slope of the land and its effect on effluents; 
4. Availability of streams for disposal of effluents; 
5. Applicable state and local health and water resource rules and regulations; and 
6. Safe transportation, disposal and storage of hazardous materials. 
The standard appears to be met.   
1. It does not appear that filling or development is proposed within a 100 year floodplain; 
2. The Applicant has provided wetland soils information prepared by a soil scientist and Applicant’s agent indicates that 

the site can support subsurface wastewater disposal systems. 
3. There are several sloped areas on site outside of the wetlands.   
4. There is a stream located on site, north of proposed Lot #1.  It is not clear from the information submitted that this 

stream is protected from potential effluent. 
5. There are no other permits or licenses required.  The Applicant is applying for a wetlands alteration with the Town of 

Kittery. 
6. Not applicable. The Applicant has stated there are no plans for hazardous materials.  

Vote of   4   in favor  0   against  0   abstaining 

O. Aesthetic, Cultural and Natural Values Protected. 
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The proposed development will not have an undue adverse effect on the scenic or natural beauty of the area, aesthetics, 
historic sites, significant wildlife habitat identified by the department of inland fisheries and wildlife or the municipality, 
or rare and irreplaceable natural areas or any public rights for physical or visual access to the shoreline. 

Though the site contains a mature stand of trees and understory, there are no identified areas of scenic or natural 
beauty, historic sites, and significant habitat that would be adversely effected by the proposed commercial 
development.  In lieu of clearing the entire lots for grading, the revised plan limits the disturbance to only the building 
envelope, thereby allowing for the preservation of more mature trees on site.   

Vote of   4   in favor  0   against  0   abstaining 
P. Developer Financially and Technically Capable. 

Developer is financially and technically capable to meet the standards of this section. 

16.10.8.2.3.A.   Before the Planning Board grants approval of a final plan, the applicant must, in an amount and form 
acceptable to the Town manager, file with the municipal treasurer an instrument to cover the full cost of the required 
improvements.  

Vote of   4   in favor  0   against  0   abstaining 
 
Waivers:  None 
 
Conditions: (All conditions must be included on the final plan prior to signature by the Planning Board Chairman) 
 
1. No changes, erasures, modifications or revisions may be made to any Planning Board approved final 

plan…(Title 16.10.9.1.2) 
 

2. Maine DEP Best Management Practices notes for all work associated with site and building renovations to 
ensure adequate erosion control and slope stabilization shall be included on the plan prior to signature and 
recording. 

 
3. Prior to the commencement of grading and/or construction within a building envelope, as shown on the Plan, the 

owner and/or developer must stake all corners of the envelope. These markers must remain in place until the 
Code Enforcement Officer (CEO) determines construction is completed and there is no danger of damage to 
areas that are, per Planning Board approval, to remain undisturbed.   Town Planning Staff will review with the 
Owner’s representative those trees to be removed along the setback line and identify any trees due to their 
proximity may warrant a change to the proposed site grading. 

 
4. The front yard of Lots 1 and 2 is subject to a public easement to the Town of Kittery for the construction of a 

paved walkway and associated street trees, furnished and installed by the owner and/or the developer. 
 
5. Any and all development of the lots is prohibited prior to the approval of the Planning Board, with the exception 

of that development which has already been approved on February 20, 2014.  Before operation commences all 
new businesses are required to submit a Business Use Application for review and approval by the Code 
Enforcement Officer and Town Planner. 

 
6. Any proposed development other than what is depicted on the plan must receive prior planning board approval. 

 
7. Plan Review Staff comments #1-4 dated February 13, 2014 (as noted in Instructions/Notice to Applicant, #7 in 

Findings of Fact, February 20, 2014). 
 
The Planning Board authorizes the Planning Board Chairman to sign the Final Plan and the Findings of Fact upon 
confirmation of compliance with any conditions of approval and notices to applicant.  
 
NOW THEREFORE the Kittery Planning Board adopts each of the foregoing Findings, including any waivers 
granted or conditions as noted.   
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Vote of   4   in favor  0   against  0   abstaining 
 

DATE:  February 20, 2014 
Instructions/Notice to Applicant: 
 
1. One (1) mylar copy and two (2) paper copies of the recorded Plan and any and all related state/federal permits or 

legal documents that may be required, must be submitted to the Town Planning Department.  The date of 
Planning Board approval must be included in the signature block on the final plan. 
 

2. Prior to the release of the signed plans, the applicant must pay all outstanding fees associated with the permitting, 
including, but not limited to, Town Attorney fees, peer review, newspaper advertisements and abutter 
notification, and wetland mitigation. 

 
3. Performance Guaranty Conditions.  Prior to soil disturbance, the Developer must submit to the Planning 

Department a Performance Guarantee and/or an escrow account to pay for any required field inspections or 
improvements.  See Title 16.10.8.2.2. 

 
4. State law requires all subdivision plans, and any plans receiving waivers or variances, be recorded at the York 

County Registry of Deeds within 90 days of the final approval.  
 
5. An aggrieved party with legal standing may appeal a final decision of the Planning Board to the York County 

Superior Court in accordance with Maine Rules of Civil Procedures Section 80B, within forty-five (45) days 
from the date the decision by the Planning Board was rendered.  See Title 16.6.2.A. 

6. This approval by the Planning Board constitutes an agreement between the Town and the Developer, 
incorporating as elements the Development Plan and supporting documentation, the Planning Board Findings of 
Fact, any Conditions of Approval, and any requirements as set forth in Title 16, Land Use and Development 
Code of Ordinances. 

 
 
ITEM 2 – Estes Bulk Propane Storage/U.S. Route 1 –Preliminary Site Plan Review  
Owner M&T Reality, Applicant Estes Oil & Propane Company, propose a 60,000 gallon bulk propane 
storage facility at their property south of 506 U.S. Route 1, Tax Map 67, Lot 4, Mixed Use, Residential 
Rural and Shoreland Overlay zones. Agent is Edward Brake, ATTAR Engineering. 
Ed Brake noted this is the fourth review by the Board, and two site walks have been cancelled due to 
weather conditions, and asked the site walk be waived until final plan review.  Mr. Emerson stated the site 
walk could be conducted prior to final plan approval.  Earldean Wells noted concerns of the Conservation 
Commission: 
1. Conflict of interest with Ken Woods as applicant's engineer and as a wetland specialist, and request a 

Maine Certified Specialist conduct a survey of the entire parcel, specifically for a brook and vernal 
pool. 

2. No snow storage removal plan proposed. 
3. Approval will set precedent for other businesses or industries not allowed in this zone. 
4. General concern about environmental issues in the area and on the property. 
Mr. Brake stated a vernal pool survey was conducted on May 9, 2013 by Mr. Woods and none were found.  
The ordinance does not require a third party survey be conducted, and Mr. Woods is certified in NH, 
where Maine does not require certification.  Mr. Cuomo conducted the wetlands survey.  Snow storage 
will be included on the final plan.  Discussion followed regarding areas of wetland survey and when 
conducted.  Mr. Emerson noted an abutter submitted a letter outlining concerns (Attachment 1). 
Ms. Kalmar asked about roadway standards.  Mr. DiMatteo explained this is not a street but a driveway 
accessing the use, though should be built to standards applicable to the proposed use. 
Discussion followed regarding identification of the resource protection zone boundaries on the plan; 
abutters notices; resolution of vernal pool identification on site and potential vernal pools off site.  The 
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Board agreed an independent vernal pool survey must be conducted in April.  The Board will decide who 
must pay for this survey.  (Mr. Brake stated, for the record, that he does not feel the applicant should have 
to pay for another wetland and vernal pool survey) Consideration of mitigating non-protected areas for 
wetland mitigation; roadway landscaping and vegetation screening and maintenance of existing features; 
identification of septic test pits on the preliminary plan, and sewer and water lines for future use; final Fire 
Department and Fire Marshall approval as a condition;   
Ms. Kalmar moved to include Mr. Williams' letter into the record 
Mr. Alesse seconded 
Motion carried unanimously 
 
Mr. Emerson stated this use is a special exception use, a use that would not be appropriate generally or 
without restriction throughout the zoning district, but which, if controlled as to number, area, location, or 
relation to the neighborhood, would promote the public health, safety, welfare, morals, order, comfort, 
convenience, appearance, prosperity, or general welfare.  He asked the applicant to be prepared to address 
how the proposed facility meets this definition.  He is concerned, and has heard concerns, about the impact 
on an established business utilized by families and children should there be an accident on the site with the 
proposed use.  A site walk will be scheduled after April 15, during vernal pool season. 
 
Mr. Melanson moved to continue review of the application subject to input the applicant received, the 
scheduling of a site walk, and an independent study to be considered for the vernal pool. 
Ms. Kalmar seconded 
Motion carried unanimously 
 
Break 
 
ITEM 3 –Town Code Amendment - Title 16.10.9.1.4. Approved Plan Expiration.  
Discuss proposed amendment and make a recommendation to Town Council.  Proposed amendment 
reduces the period of time in which extensions can be granted and modifies the process for extension 
requests.  
Mr. Mylroie summarized the Council's questions and requested changes to the proposed amendments to 
Title 16.  Mr. Emerson requested this be placed before the full Board for a final decision.  The definition of 
'substantially complete' needs to be reviewed.  
Mr. Melanson moved this item continue to the February 27 meeting. 
Ms. Kalmar seconded 
Motion carried unanimously 
 
ITEM 4 –Board Member Items / Discussion  
A.  Comprehensive Plan Update - Deferred 
B. Quality Improvement Plan for Kittery Shore and Harbors  
Board representation is needed at the various Quality Improvement meetings. 
Mr. Melanson summarized the status of the QIP for Kittery Shore and Harbors and stated a final draft 
version should be completed soon.  Mr. Mylroie stated once completed the Board would review and make 
recommendations or acceptance to the Council. 
 
 
ITEM 5 – Town Planner Items:  
Wallingford Square - Minor Plan Change:  Parking is impacted due to the change from retail to restaurant 
use.  One additional parking space is needed and is available at the library parking area.  If no objection, 
this can be approved.  Michael Landgarten, owner, explained there are 5 unused spaces and one of those 
spaces will be leased for the time the restaurant will be in existence.   
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Ms. Kalmar moved to allow the Planner and Code Enforcement Officer review and approve this minor 
plan change. 
Mr. Alesse seconded 
Motion carried unanimously 
 
Mr. Melanson and Mr. Emerson suggested these kinds of administrative details should be left with the staff 
to handle, with the Board dealing with the parking issues in the Foreside on a planning level. 
 
A.  Quality Improvement Overlay Zone; Not discussed. 
B.  Sign Standards and Compliance; 
Mr. Mylroie summarized the issues behind revising sign standards and compliance with sign ordinance.  
Mr. Emerson stated this issue began several years ago via a former Town Manager and Council.  When 
and how does the Board get involved in developing these standards that are part of the code? 
C.  Other  - Review Board priorities. 
 
 
Ms. Kalmar moved to adjourn 
Mr. Alesse seconded 
Motion carried by all members present 
 
 
 
The Kittery Planning Board meeting of February 20, 2014 adjourned at 8:20 p.m. 
Submitted by Jan Fisk, Recorder, March 3, 2014 

  
ATTACHMENT  1 
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