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KITTERY PORT AUTHORITY


APPROVED


April 5, 2012


Council Chambers


7:04 p.m.-9:58 p.m.

Members Present:  John Carson, Chairman, Kelly Philbrook, Barry Bush, Ray Grenier, Joan Castellano, Tom Smith, and Interim Harbormaster David Chapman.

Members Absent:  Bob Melanson
1. Pledge of Allegiance

2. Minutes of the February 2, 2012 Meeting

Mr. Bush moved to postpone minutes to end of meeting
Mr. Grenier seconded

Motion carries unanimously by all members present
Ms. Philbrook moved to conduct a Public Hearing to discuss changes to section E-6 of the Rules and Regulations regarding staging of personal property on the Frisbee Pier.
Mr. Bush seconded
Motion carries unanimously by all members present

3. Budget Report – Joan Castellano
The budget report and department report do not match.  The Town’s report shows $7,247 less than the department budget, with 77.9% spent vs. 70.14%.  She will be meeting with Peter to review this difference.  The revenue section of the budget is still missing.  After her meeting with Peter, John Carson requested a review with him and Barry Bush to prepare for the next budget.

4. Harbormaster Segment – David Chapman
· Mooring renewals at 66% complete, with $61,000 received and $3,400 received for dinghy fees.  Estimated collection over $90,000, not including transient fees.
· Notification will be sent to mooring holders who have not renewed beyond the cut-off date, and considering late fees and returning them to the wait list.
· Mooring reassignments are under review.

· Floats and ramps: the fishermen’s float is complete and in the water.
· Yacht Club float is under construction.
· Traip floats are open and accessible.
· Pepperrell Cove video recorder is not dependable and is being worked on.  Chuck Denault is in contact with the vendor for a resolution.
· Government Street Dumpster – unauthorized dumping continues.

· BIG – Peter Walsh will be involved, having taken the admin course.

5. Marinas, Piers, and Floats – Public Hearings:

1. Application of Frisbee Holdings, LLC to construct a 6’ x 72’ fixed pier with a 4’x 50’ ramp, and a 8’ x 50’ float (8’ x 65’ float in original application) at its property at 90 Pepperrell Road, Kittery Point, ME (Map 27, Lots 51A, 50, & 49). 

Alfonse D’Amico, Saugus, MA, summarized the request, noting the pier will be used to allow for water taxi service between Portsmouth and Kittery.  He noted that the previous Harbormaster, Bion Pike, concurred there will be no navigational hazards with the construction of the new dock.  He presented approximately 130 signatures from individuals in the Kittery Point area that are in favor of this project.
Public Comment:

Page Mead, Gerrish Island Lane, noted he has had a 20-foot center console boat for 40 years and noted another dock much closer than 50 feet to the Town dock would be a hazard to navigation.  He suggested the Harbormaster float be shared with Captain & Patty’s.
Al Lofgrin, Kittery Point, supports the plan, and believes this will be an asset to the community.  The owner’s have retained the history of the area and continue to support the community and the local economy.  
Milton Hall asked what a privileged riparian line is, noting the Kittery town pier goes across the applicant’s riparian line.  John Carson stated the riparian line extends to mean low water or 1650 feet, whichever is less.  Mr. Hall stated a riparian line ends at mean low water when there is a change in ownership of inter-tidal land.  He asked if Captain & Patty’s will be required to receive a 50-foot setback waiver from the Town.  John Carson stated that requirement will be decided between the owner and the Town, but is not a Port Authority matter.  
Neil Odams, Captain & Patty’s, explained there is sufficient room to maneuver between the two docks.  
There was no further comment.
John Carson read an opinion from Duncan McEachern, Town Attorney, dated February 29, 2012 (Attachment 1).
Kelly Philbrook stated the floats are for inflatable dinghies, sometimes tied up 2 or 3 deep, and believes the area is too tight for an additional dock and with the many uses she has observed there, such as line fishing, kayaks, etc.  She noted Mr. Pike did not state the proposal was not a hazard to navigation, but that it would not cause a problem with the moorings.  At a meeting with Mr. Odams, it was suggested the floats be used for the DMR, the Harbormaster boat, and Mr.  Odam’s boat.  The inclusion of two ramps would eliminate the need to walk to the end of the dock if fishermen were loading bait.  During these discussions, a new Frisbee Holdings LLC pier was not mentioned.  In 30 years or less, the pier could remain to support condos or other uses, forever changing the area and impacting the waterfront.  
Joan Castellano concurred with Kelly Philbrook.
Ray Grenier concurred, noting the area is too congested.
Tom Smith stated he does not believe there is a problem with the 35-foot distance between the dinghy floats and the proposed float.  His question is the 50 foot setback from the retaining wall.  It may be congested, but does not see a problem with the proposal.
Barry Bush noted many dock areas in Kittery are congested, but does not believe this is a major problem.
John Carson noted the public notice for this hearing and, according to the Rules and Regulations was March 26, 2012.

John Carson read a letter from Frank Frisbee (Attachment 2) and the petition of support submitted by Alphonse D’Amico (Attachment 3)
End of correspondence.

John Carson noted drawings showing the distances between the yacht club floats to the privilege lines at 55 feet; 32.33 feet to the float.  Much of the area is rip-rap and there is not much navigation in that area.  The distance to the wharf is 30.9 feet and this will be reviewed by the Town.  This is not a commercial pier by definition, though will be a commercial use.  It is very close to the maximum length of recreational piers.  Questions to consider are:
A. Is it a hazard to navigation?

B. Is it out of character to similar facilities in the neighboring area?

The answer to these questions is no.  Are there any rules and regulations that this design is countervailing?  In my opinion, there are none.
Neil Odams referenced the meeting with the KPA members.  Issues have arisen and things have changed since that meeting of two years ago.  The main reason for the pier is to bring people into the restaurant.  Secondly, bridal parties traveling to the restaurant will be kept away from the fishermen’s pier area.
Tom Smith noted the float that would hold the DMR and/or Harbormaster’s boat is now a 10’x24’ float, which is not long enough for three boats.  As a member of the Port Authority, I would not want the liability of wedding parties utilizing Town property.
Joan Castellano asked if the Port Authority is making an exception to the maximum height.
Zachary Taylor, Riverside Pickering Marine, noted it is 16’ above mean low water due to the existing sea wall and stone rip rap protecting the sea wall.  The deck wall matches the existing wall.  To meet the height regulation, rip rap would have to be removed, impacting the sea wall’s structural integrity.  It is currently one foot higher than the 15-foot regulation.
Joan Castellano stated others have had to bring their pier to regulation height, specifically one on Chauncy Creek.  

Mr. Taylor noted the State of Maine has increased their requirements to 16 feet due to the rise in sea level.
Al Lofgrin stated the height will protect the sea wall in a storm surge.  It is unlikely that Chauncy Creek would experience the same storm surge.
John Carson noted this pier is 6.66% higher than the rules and regulations allow, but this is a safety issue and he has no issues with this.  There appears to be no reasons in the regulations or laws pertaining to riparian rights to deny this application.

Barry Bush read from Section 4.C.4 The Port Authority may grant a waiver from the specifications in the regulations if these regulations provided that the Port Authority finds that due to special circumstances of the specific application the granting of a waiver will not adversely impair the public health, safety and general welfare, the use of public waters, navigation, or harm the environment.  All such waivers must be supported by sufficient findings of fact.  

Kelly Philbrook noted the pier will be 1 foot higher than the Town pier, and will be out of character with the area.  John Carson stated it is 6% out of character and there are other piers in the area that are higher.  There may be emotional reasons to be against this project, but the KPA must regard rules and regulations in their decisions.

Dave Baxter asked if this becomes a navigational problem can it be corrected.  
Brian Carter, 148 State Road, stated this proposal gets Captain & Patty’s boat out of the way for others to use the public pier.

Milton Hall noted other piers that are higher than 15 feet, with some at 17 ½ feet.
Ray Grenier asked if restrictions can be placed on the proposed pier after 20 years of use.  
John Carson stated that it was the opinion of the Town Attorney that it would remain as it was used after 20 years.  If they wished to change the use to a marina, all Town rules and regulations and permitting processes would have to be followed.
Mr. Smith moved to approve Frisbee Holdings, LLC to construct a 6’ x 72’ fixed pier with a 4’x 50’ ramp, and a 8’ x 50’ float at its property at 90 Pepperrell Road, Kittery Point, ME (Map 27, Lots 51A, 50 & 49) on plan dated 1/05/12.
Mr. Bush seconded
Motion carries with 4 in favor; 2 against (Philbrook, Castellano); no abstentions

The applicant agreed to accept the minutes of meeting as Findings of Fact.

Mr. D’Amico thanked the Port Authority.
2. Changes to KPA Rules and Regulations related to the staging of lobster traps on the main float of the Frisbee Town Pier at Pepperrell Cove
Section II.  Harbor Use Regulations:

E. Public Wharves and Landings: 

6. Storage of personal property on town piers, floats, and landings:

Personal property, such as lobster traps, bait, automobiles, cradles, boats, floats, etc., shall not be stored on Town wharves or landings. The Loading Zone, as designated by the Harbor Master, shall be used only for lobster traps, fishing gear and items in transit.  Except June 1st to after Labor Day from 5:00 p.m. Friday - 5:00 p.m. Sunday, no lobster traps are permitted on the main aluminum float at Pepperrell Cove Pier.  Lobster traps may be staged on the Main Float of the Frisbee Town Pier year round for purposes of loading and unloading only. Staging is limited to no longer than 24 hours at any given time. Traps must be staged such that vessels may be safely tied up on the faces of the float and access to the vessels and applicable ramp is not impeded. 

Milton Hall suggested not changing this until the other pier is completed.
Mr. Smith moved to accept the changes to Section II.E.6 as submitted.
Ms. Philbrook seconded
Motion carries unanimously.
Public hearing segment closed

Scheduling Hearing

· Application of David & Janette Price to construct a 4’ x 40’ fixed pier with a 3’ X 30’ ramp landing on a 10’ x 20’ float at 18 Folcutt Rd., Kittery Point, Me 03904 (Map 25, Lot 17). Agent: Riverside & Pickering Marine Contractors. 

Zachary Taylor, Riverside & Pickering Marine, explained the dock is proposed to be located in same location as original dock.

John Carson asked about the distance from mean low water.  Mr. Taylor stated it is 13 feet, and this will be included on the plan.  The homeowner wishes to leave the float in year round.  The proposal is being reviewed by the DEP, ACOE (approved) and Maine Historic Preservation.  The original dock was non-conforming and removed.

Ms. Philbrook moved to schedule a public hearing at the May Port Authority meeting.
Mr. Bush seconded
Motion carries unanimously

A site walk was scheduled for Monday, April 16, 2012 at 2:30 p.m. 

3. Public Segment

Milton Hall noted no waiver for the extra foot was included for Frisbee Holdings, LLC.
He presented definitions of Mean High and Low Water and how these are determined, noting there is no such thing as a low water mark.
Regarding the Annual Report, he questioned if the Isles of Shoals is Federal.  John Carson stated the only area in the Isles of Shoals under Federal control is the breakwaters, and was not aware of that earlier.
4. Projects 

· Big Grant Project – On hold.
· Frisbee Pier Replacement – The pier is 95% complete; pile driving for east side floats and west side floats to be completed by mid-April; hoist design is in place; project is ahead of schedule.  John Carson gave thanks to Tom Smith and Barry Bush for help in working with pier contractor.  A formal opening ceremony will be held in May and will also acknowledge the cooperation of the Frisbee Family.  It was suggested a free life-time mooring be offered to Frank Frisbee.  
Al D’Amico suggested a plaque honoring the Frisbee family for their contributions to the Town of Kittery, and stated Frisbee Holdings LLC would be willing to coordinate this.
Tom Smith suggested a new flag pole with a plaque.  Discussion followed as to what flags should be flown, where to move the pole as the area is tight, and that the fisherman’s memorial and parking cannot be impacted.  Mr. Tobey thought a flag at the memorial is a good idea.  Kelly Philbrook stated there had been discussions about moving the memorial closer to the picnic area to protect it from damage.  Tom Smith stated he would attempt to get free concrete columns in place to protect the memorial and pole while concrete trucks were on site.  Anything done would enhance the memorial.  John Carson suggested Tom Smith include Kelly Philbrook in any plans affecting the memorial area.
Kelly Philbrook asked about the increase in the cost for the pier pilings.  Tom Smith explained that a steel piling system was installed because there was insufficient foundation to hold the designed pilings.  John Carson stated some of the money was available in contingencies.  Joan Castellano asked if an engineer was supposed to evaluate this through borings.  Barry Bush noted test borings would have cost $20,000, in addition to the cost of the system.  Though the designed pilings did not work, this new system is a basically a trade-off.  Additionally, the engineer relied upon prior knowledge of driving piles in that area.  There is a rock cropping that is where the pilings needed to be placed.  John Carson noted there is a $6,000 rebate and the contingency fund covers most of the cost of the new system. 
· Government Street Wharf /Water Taxi Ramp 

Chris Tobey, 10 Town Landing, asked for information regarding the water taxi.  Tom Smith reported the Town Planner has asked for a water taxi/ferry service float at the Town wharf to connect Portsmouth and Kittery while Memorial Bridge is down to help the downtown businesses.  The Town does not own property to the sides of pier and would like to add an 8-foot float to accommodate a 25-30 foot boat to load and discharge passengers between Portsmouth and Kittery while the bridge is down.   To add a float would require owner permission.  Mr. Tobey asked about parking demands.  Tom Smith noted there is some parking available in the area that could be used.  There would be ‘no parking’ signs placed near the pier.  Boats beach out on his property and he is concerned about boats getting by.  Joan Castellano asked if there are any plans or applications before the Port Authority, and what about liability insurance?  John Carson noted there is nothing under review at this time.  Kelly Philbrook noted she heard from five fishermen who were all in opposition of the plan.  It was suggested that the Lyman property off Keene Avenue be considered as a possible location that may be available for lease.
· Grant Applications & Fund Raising – John Carson has initiated discussions with a group interested in spearheading a 501(c)(3) to support the Port.  Nothing concrete yet.
5. Correspondence & Comments to / from the Chairman

· March Meeting – [no discussion]
· Budget – In a meeting with the CIP committee, no funding was approved.  CIP funds have since become available and Chairman Carson will meet with the Town Manager in an effort to secure CIP funding.  
· Work Boat – Needed at Pepperrell Cove, with an estimated cost of $4,000-$5,000.  It was recommended that a public donation request be placed in the paper.
· KPA Web Site – Discussions are underway, and a link will be established to the Town web site and vice-versa.
· PNSY – Pat Reardon, re: use of back channel.  John Carson has asked for information from Navy, re: mooring use in back channel.
· Beach Clean Up has been scheduled for April 14, 2012.  
· The ACOE have provisionally approved keeping the PYC moorings in Pepperrell Cove as part of the Federal Navigation Project, on the base of grandfathering.
· Moored floats.  For the 2013 season, the Kittery Point Yacht Yard will work with the KPA for conversion of moored floats plan.
· KPA has been recommended as enterprise account.  This means the KPA would be responsible for managing revenue and expense accounts.  The Town would continue to be responsible for CIP.  Target date is FY 2014.
· Harbormaster Training was successful.

· Mr. Odams noted the building light is not a CMP light and the electrical meter is charged to the Port Authority.
6. Executive Session – Personnel matter. 

Mr. Smith moved to adjourn to Executive Session to discuss matters per 1 MRS 406(6)(A)
Mr. Grenier seconded
Motion carries unanimously

Executive session opened at 9:21 p.m.

Executive session ended 9:45 p.m.
7. Board Members - New and Old Business

· Harbor Master Appointment

Mr. Bush moved to appoint Mike Blake as Kittery Harbormaster.
Mr. Smith seconded
Motion carries unanimously

Mr. Bush motioned to amend the motion to establish a start date of April 6, 2012 for the Harbormaster.
Mr. Smith seconded
Motion carries unanimously

· Growth Management / Comprehensive Plan
The Growth Management Plan is now the Comprehensive Plan Advisory Committee.
· Rewrite of Rules & Regulation

Sent to the ACOE for comment.
· Wood Island

The working group committee was voted down by Council.  The Wood Island Advisory Committee is still in effect.
· Government Street Dumpster

Kelly Philbrook stated the dumpster at Pepperrell Cove should be maintained by the Port Authority and the KPA should get out of any agreement otherwise.  Regarding the Government Street dumpster, she recommended a lock be placed on the dumpster to be used by fishermen only.  Tom Smith noted the KPA is paying for the dumpster and it should not benefit only selected individuals, and should be removed. 
Ms. Philbrook moved to place a combination lock on the Government Street dumpster for fishermen’s use only, effective next week.
Ms. Castellano seconded
Mr. Bush suggested the Harbormaster be given discretionary authority to share the lock combination.
Ms. Philbrook modified the motion to include Mr. Bush’s suggestion.
Mr. Grenier seconded

Motion carried with five (5) in favor; one (1) against (Smith); no abstentions
11. Adjournment

Mr. Smith moved to adjourn
Mr. Bush seconded
Motion carries unanimously

The Kittery Port Authority meeting of April 5, 2012 adjourned at 9:58 p.m.

Submitted by Jan Fisk, Recorder – April 23, 2012

ATTACHMENT 1

[image: image5.jpg]To: Chairman of K.P.A. John Carson

Re: Proposed Application from The Odams
for Dock off of Deck? At Captain and Patty's

It is in true belief that the Town of Kittery would be best suited to table this application until the Frisbee Wharf
reconstruction has taken place.

There are several matters of great concern.

Are the Odamses owners of the property or just leasing it along with
the house property next to the restaurant? If not true owners can leasers
make such proposed changes and applications of this magnitude? Are they allowed to put in the application?

Have the properties been combined? So the residential house is now commercial property? It has been
noticed that it has been on the market
for sale by a different owner.

Exactly how much waterfront does the property have? It is believed it only has 67 feet, and is that enough to
handle a wharf of that size? And having the ability to have several boats tied up on each side will that be
interfering with the town dock and also not to mention the perpetuity of the moorings on neighboring properties?

It would seem that the westerly side would be unapproachable on the Town Wharf if this were to happen.
And that seems as though it would interfere with the commercial end of the new Wharfs intent for local fishermen
to have use of the pier for loading and unloading gear etc., not to mention that this would make the navigation
of sail boats to turn around to tie up to the pier most difficult.

If this were to happen has there been any consideration of the extra parking and rest room facilities needed
by the business? Or would this become a Town issue to take care of?

And finally if the restaurant is moving into the Deck house next door to it by way of a stair way has their
been fire suppression systems installed to support commercial use?

There are New Codes and Standards that need to be adhered to as this would be a new use for this property.

At this time I go back to the beginning to express my concerns to the Port Authority and Town that this is
a much bigger deal then it seems on the surface and that the construction of a pier before the Town has done
there construction would seem to open up a Pandora's box of issues.

And perhaps unnecessary law suits.

‘What environmental effect will that have on the property that lies in the shore land protected zone?

Thank you for your time in listening to the concern on this issue and I hope this sparks some serious concerns
held by many residents as well as myself.

Cordially,

Fnonh, C. Fripher T

Frank C.Frisbee

Ce: Planning Board, Town of Kittery

Zoning Board of Appeals, Town of Kittery

Army Corp of Engineers, Manchester Maine

Dept. of Environmental Protection, Augusta Maine
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ATTACHMENT 2
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ATTACHMENT 3

(Petition of support submitted by Alphonse D’Amico, as read into the minutes by John Carson)
To the Kittery Port Authority:

We the following support the application by Neil and Patty Odams, Captain & Patty’s, to build a dock to service Captain & Patty’s boat tours and taxi service to moorings, Portsmouth and Wentworth Hotel.  It would also assist in stimulating business for the restaurant.
