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TOWN OF KITTERY, MAINE

APPROVED
PLANNING BOARD MEETING

October 13, 2011
Council Chambers 

Meeting called to order at 6:10 p.m.  
Board Members Present:  Thomas Emerson, David Kelly, Russell White, Rich Balano, Robert Melanson
Members absent:  Earl Donnell, Susan Tuveson
Staff:
Gerry Mylroie, AICP, Town Planner / Director of Town Planning and Development

Mike Asciola, Assistant Town Planner
Minutes:  September 22, 2011
Mr. Kelly moved to accept the Minutes of September 22, 2011 as submitted
Mr. Melanson seconded
Motion carries unanimously by members present.
Mr. Mylroie extended the Board’s condolences to Earl Donnell and his family in the passing of his father.

Public Comment opened at 6:19 p.m.
Craig Wilson, Kittery Open Space Advisory Committee reported on their review of the Cluster & Open Space Code Amendments of 9/15/11.  The following Committee recommendations were presented:

1. The bonus of 1.5 not be eliminated from the amendment;

2. The Code be amended to allow cluster subdivision development as a permitted use and conventional subdivision development as a special exception use;

3. 15% open space requirement is too low; 50% open space should be required in a cluster residential proposal.  Additionally, there should be 50% useable open space required in the rural residential zones, and 30% useable open space in other zones.
4. Conservation easements and restrictions should be tightened up.  
5. Definition of open space should be expanded to include wildlife habitat and the retention and maintenance of forested areas.
The Committee will meet again and report to the Planning Board.  Mr. Emerson suggested that distances and contiguous open space, not just percentages, be further considered in the open space amendment discussions.
Ann Grinnell, Haley Road, noted the meeting agenda was not posted on the Town’s web site prior to 3:00 p.m. on the day of the meeting, and asked this be provided on-line in a timely manner.  She also asked if the Board will be reviewing code amendments discussed at the public workshop of October 6.  Mr. White stated the matrix will be discussed, but there will be no substantive discussion of code changes.  Code amendments to proposed Route 1 parking and outdoor cafes have been returned by Council for additional Planning Board review and public hearings.  Mr. Mylroie stated changes requested by Council did not alter Planning Board approval of this amendment, but are merely in response to legal questions and wording.  Mr. White stated the Planning Board will still need to see any changes prior to Council re-submittal.
Debbie Driscoll, Kittery Point, suggested that posted agenda items include only those topics that will be discussed, specifically regarding code amendments.
Public Comment closed at 6:40 p.m.

ITEM 1– Roylos Subdivision – Subdivision Plan – Final Plan – Public Hearing and Action. John and Beth Roylos, propose to file the final subdivision plan based on a previous Planning Board preliminary plan. The property is located off Haley Road, in the Residential Rural (R-RL) Zone and identified as Map 47 Lot 18-4. The owner’s agent is James Nadeau with James Nadeau & Associates. 
Mr. White noted the Final Plan has not been submitted, and this additional Public Hearing was scheduled due to the long review process and the changes to the Planning Board membership.

Public Hearing opened at 7:41 p.m.

Mike Chenery, abutter, voiced his support of the new plan changes.
Lorraine Alley, abutter, noted Mr. Roylos is to swap property with her and her daughter as part of this plan, and this has not yet been finalized.
Earldean Wells, asked about the paper cul-de-sac, parcel C-1, and language on the final plan stating this will remain undisturbed.  Mr. Nadeau concurred this area will remain undisturbed and such language will be included in final plan notes.
Public Hearing closed at 7:46 p.m.

No further discussion or action taken on this item.
ITEM 2 - Clover Landing Subdivision - Subdivision Plan and Wetland Alteration Permit Amendments – Action.  Chinberg Builders, Inc., owner of the 14 lot cluster residential subdivision development, proposes wetland alteration mitigation via an allocation of land to be protected by a conservation easement. The site is located and accessed off Haley Road and situated in the Residential - Rural (R-RL) Zone. The subdivision consists of the existing parcels identified as Tax Map 48 Lot 8 and Tax Map 61, Lot 29. The owner’s agent is Jeff Clifford, PE, with Altus Engineering. 

Jeff Clifford explained the project was approved on April 14, 2011.  As part of the approval, the wetland mitigation fee was discussed for the .12 acre wetland impact.  A condition of approval stated, The wetlands mitigation fee shall be resolved in consultation with the Town Planner, and shall return to the Planning Board if necessary.  The developer placed $21,000 in escrow to allow the project to continue prior to final fee determination.  Mr. Clifford stated the intent of the code has been met and exceeded by this project with common open space design and wooded buffers.   Per ordinance Section 16.9.36.9.B.4.b, the wetlands preservation account is to provide for wetland preservation at the project site.  The project provides on-site preservation, thus meeting this requirement.  Section 16.9.3.9.B.4.c states that “…fees or developable land or combination thereof…will be used to replace lost wetlands and wetland functions.  Where the MDEP and this Code require and the Planning Board has approved a mitigation plan, such plan is deemed to satisfy Town Standards”.  Additionally, the project is adjacent to the Town Forest, providing access and use of contiguous open space.  The deeded covenants include monitoring of the buffer spaces per MDEP requirements.  Mr. White summarized the developer is requesting the release of escrow funds due to the developer’s inclusion of wetland and common open space, thus meeting ordinance requirements.  Mr. Clifford concurred. 
Earldean Wells noted the mitigation fee should be spent within the project if possible and, if not, the fee should be spent within the watershed.  The MDEP sets minimum standards and the Town of Kittery can have more than the required minimum standards.  Additionally, impact on the wetland will continue through the life of the development.  
Mr. Melanson noted the existing right of way has been expanded upon, but the existing road is a pre-existing condition.  Mr. Mylroie stated the fee is based on proposed expansion to the road and subsequent impact.  Eric Chinberg explained the escrow monies were posted in good faith to keep the project moving forward, with the intent that a final figure would be determined at a later date.

Board discussion followed regarding a combination of fees and open space, and Board action in setting precedent for future development.  Mr. Balano stated the open space would be kept in a conservation easement owned and maintained by the homeowner’s association.   Mr. Chinberg noted the open space illustrated could have been used to create larger, more marketable lots, but they opted to include more land in conservation.  Discussion continued regarding monitoring and inspection of the buffered areas by the MDEP on an accelerated schedule, annually instead of every five years.  This annual inspection would be included in the homeowner’s covenants and become part of association fees.  Mr. Emerson noted each future development requiring wetland mitigation will be reviewed on its own merits, and setting precedent can help better guide these developments.  Mr. Kelly noted the Board’s decision will better guide future developments.  This developer provided more than the minimum requirements, but wetland impact is a fact.  The Board’s criteria for determining a fee should be based on the developer’s efforts to minimize impact and maximize conservation areas.  Discussion followed as to how to impose a reduced fee assessment.  Mr. Clifford noted the impacted area is 5,324 square feet, and the conservation area is significantly greater.
Mr. Melanson moved the Planning Board, in consideration of the land exchange, reduce the wetland mitigation fee from $21,000 to $10, 500 for the Clover Landing Subdivision final plan.
Mr. Emerson seconded

Discussion:  Mr. White recommended the ordinance be reviewed to provide direction for mitigation fee reduction.  Mr. Emerson requested the addition of increased monitoring in the motion before the Board.
Mr. Melanson amended the motion to add that Association covenants will include that wetlands be monitored on an annual basis.
Mr. Emerson seconded
Motion carries unanimously

Mr. Balano suggested the Board’s vote was for the amendment, not the original motion.

Mr. White asked for the Board’s vote on the original motion:
Motion carries unanimously.
ITEM 3 – 59 Tower Road, Shoreland Overlay Zone Project – Acceptance – Action.  Bruce Grimes, owner, proposes to repair/re-build existing 6’ x 8’ and 17’ x 20’ decks to current building code specifications with no increase in size and no modifications to building height, width or length; no building structure changes within the water body setback in the Shoreland Overlay Zone.  The site is located at 59 Tower Road in the Residential – Rural Conservation Zone.  The property is identified as Tax Map 58 Lot 39A.

Mr. Grimes summarized his request before the Board.  Board members commended Mr. Grimes on his complete application.  Mr. Grimes thanked staff members Mike Asciola and Shelly Bishop for their help in preparing his application before the Board.
Mr. Kelly read the Findings of Fact:

NOW THEREFORE, based on the entire record before the Town Planning Board as and pursuant to the applicable standards in the Land Use and Development Code, the Town Planning Board makes the following factual findings as required by Section 16.10.10.2. and as recorded below:

D.  An application will be approved or approved with conditions if the reviewing authority makes a positive finding based on the information presented.  It must be demonstrated that the proposal will:
1.
maintain safe and healthful conditions;


Vote:   5   in favor   0   against   0   abstaining

2.
not result in water pollution, erosion or sedimentation to surface waters;
 


Vote:   5   in favor   0   against   0   abstaining

3.
adequately provide for the disposal of all wastewater;


Vote:   5   in favor   0   against   0   abstaining

4.
not have an adverse impact on spawning grounds, fish, aquatic life, bird or other wildlife habitat;


Vote:   5   in favor   0   against   0   abstaining

5.
conserve shore cover and visual, as well as actual, points of access to inland and coastal waters;


Vote:   5   in favor   0   against   0   abstaining

6.
protect archaeological and historic resources;


Vote:   5   in favor   0   against   0   abstaining

7.
not adversely affect existing commercial fishing or maritime activities in a commercial fisheries/ maritime activities district;


Vote:   5   in favor   0   against   0   abstaining

8.
avoid problems associated with floodplain development and use; and


Vote:   5   in favor   0   against   0   abstaining

9.
is in conformance with the provisions of this Code.


Vote:   5   in favor   0   against   0   abstaining

Conditions of Approval:  None.

Decision – move to approve the Findings of Fact in the Plan Review Notes – Findings of Fact, acknowledge their reading, hereby incorporate them into the meeting minutes, record their unanimous approval by the Planning Board members present unless otherwise noted, approve the plan with any conditions noted, and authorize the Planning Board Chairman to sign the Plan upon confirmation by the Town Planner of Final Plan compliance with Final Plan approval requirements and any Plan note conditions. 

Vote:   5   in favor   0   against   0   abstaining
Per Town Code Section 16.6.2
Appeal of Planning Board, Board of Appeals, or Port Authority Decision.
A.
An aggrieved party with legal standing may appeal a final decision of the Planning Board to the York County Superior Court in accordance with Maine Rules of Civil Procedures Section 80B, within forty-five (45) days from the date the decision by the Planning Board was rendered.

ITEM 4 – Town Code Title 16 Land Use Development Code Amendments – Post Public Hearing Workshop Discussion – Action (continuation). The Kittery Town Planning Board is considering amending several sections of Title 16 related to:

(i) Economic Development in the Coastal Route 1 Kittery (Trading Post and Outlets shopping area) Commercial 1 Zone, Kittery Foreside/Business Local – 1 Zone, Business Park Zone, and the  Commercial – 3 Zone (west of Route 1 By-Pass);

(ii) Development Review and Approval via Contract Zoning; and 

(iii) Open Space Preservation and Conservation in the Residential Rural Zone and Residential Suburban Zones.   
Mr. Kelly summarized there were many good ideas and suggestions presented at the workshop.  The Board’s task was to take the suggestions and organize into a matrix, with factors listed to include levels of impact, difficulty, expense, and who will ultimately benefit.  Based on the weight of these factors, the Board can then prioritize the items for further review and discussion, and involve interested parties throughout the community in the planning and review process.  Mr. Balano suggested definitions be included to better describe what is meant by the level of impact, difficulty, etc.  Mr. Melanson suggested adding pedestrian bridges to item 12, “Crosswalks widened and more prominent”.  Additionally, discussion should include means to provide access from the Foreside to the Route 1 outlet area.  Debbie Driscoll added access from the Frisbee Commons area as well, which would help students working in the outlet area.  Mr. Balano added providing access to and around the traffic circle.  Mr. Emerson suggested working with Public Works and other groups to determine areas where there is overlap regarding planning for the location of sidewalks and bicycle lanes so everyone is aware of what is planned or under consideration.  Mr. Kelly suggested the benefit factor should be expanded further, perhaps giving greater weight to those projects that would directly benefit the citizens of Kittery.  The use of these prioritized interests should be shared with the Growth Management Committee as they deliberate the updated comprehensive plan.  Debbie Driscoll suggested businesses could cost share some of the improvements with public financing.  This may help better focus priorities.  Mr. White suggested the Board focus on those areas of improvement in Town where local support is evident rather than spreading themselves thin on too many projects.  Mr. Kelly suggested the staff update the matrix for final Board review and comment, and then the Board can finalize their priorities, which may or may not include ordinance changes.  A workshop on Cluster and Open Space code amendments needs to be scheduled soon.  Mr. Mylroie stated there are a number of working groups meeting to discuss various areas of town, including the Foreside, Memorial Circle, the By-Pass area, Center Village/Post Office Square, and there is a need to meet with Route 236 property and business owners.  Mr. White stated a workshop meeting, not a regular meeting, should be held to discuss items of public interest.  Mr. Balano requested draft ordinances be posted on the Town’s web site for interested parties.  A workshop will be scheduled for November 3.
ITEM 4 – Town Planner’s Items –Kittery Community Center at Frisbee Common, Destination Marketing Program, Quality Improvement Plans Status, Town Plan Amendment for Pedestrian and Bicycle Way Plan, and Other.

Earldean Wells asked about Council’s request to re-define the location of wetland markers.  In Hampton, NH the Planning Board determines the number of posted signs required, such as a minimum of 3, no less than 50 feet apart.  Mr. Mylroie will provide information for Board review and consideration at the next meeting.
Mr. Emerson announced the Seacoast Workforce Housing Coalition conducted their ‘reveal’ the prior week.  He was asked who could help the Water District find a new location.  Mr. Mylroie stated there is initiative underway to help the Water District.
Mr. Mylroie announced he has met with MDOT and the MTA regarding signage as part of Destination Marketing.  Progress has been made with MDOT and York Hospital in the redesign of the Walker/State Street intersection, and CMP has agreed to relocate the utility poles across the street from the York Hospital site.  Work continues with the State regarding redesign of the Memorial Circle to provide better access and linkage to the outlet area.  Kittery is in discussions with Portsmouth regarding access while the Memorial Bridge is closed.
Mr. White announced the establishment of the non-profit Wood Island Life Saving Station Association, of which he is a member.  Restoration of the building and other improvements are planned to preserve the Wood Island Life Saving Station and open it to the public.
Mr. Mylroie stated the Port Authority will be conducting pier improvements and a quality improvement plan for Kittery Point Village.  Additionally, donations have been received for signage in Kittery Point Village and Post Office Square areas.
Mr. Kelly moved to adjourn
Mr. Emerson seconded

Motion carried unanimously by members present
The Kittery Planning Board meeting of October 13, 2011 adjourned at 8:50 p.m.
Submitted by Jan Fisk, Recorder – October 19, 2011
