TOWN OF KITTERY
PLANNING BOARD MEETING
APPROVED
Thursday, July 14, 2005 Council Chambers

Meeting called to order at: 6:05 p.m.

Present: Ron Ledgett, Chairman Russell White, Doug Muir, Janet Gagner, Megan Kline, Scott
Mangiafico, Ernest Evancic

Also Present: Earldean Wells, Planner Jim Noel, Town Manager Jon Carter, Town Council
Chairperson Ann Grinnell, Mark Eyerman, Terry Dewan

1. ROLL CALL
Roll call noted.
2. DISCUSSION 6:05 - 8:30

Town Council is willing to hold a public hearing on August 8 to take up the KFC. There are
sufficient members of the Planning Board that believe they can be there that there should be a
guorum. The votes are not there to extend the moratorium. See also Action Items from
July 14, 2005.

3. PUBLIC COMMENT ON NON-AGENDA MATTERS (20 MINUTEYS)
There is acomment from Earldean Wells concerning the tree tags.

4. PUBLIC HEARING: WEATHERVANE SEAFOODS, INC. 31 BADGERS
ISLAND WEST. APPLICANT IS PROPOSING TO EXPAND CUSTOMER
SEATING ON DECK INTO EXISTING BUILDING FOR A COMBINED TOTAL
OF 65 SEATS. MAP 1, LOT 31, ZONED BI.

Janet Gagner steps down for this item and the following item because she is related to the
applicant.

Chairman White introduces the application.

Jeremy Gagner, 37 Pocahontas Road, Kittery Point, Maine, is representing Weathervane
Seafoods. They are asking for a minor modification to an approved plan, note 16. They would
like to be approved as a seasonal restaurant. Based on the code, the expansion of an existing use
with less than 6 parking spaces would not necessarily need peer review, but the note does, so that
is why they are here tonight. There was some confusion on the original plan. They were
approved as a drive in restaurant initially. They will have a net decrease in the required parking
onsite with this change.

Chairman White opens the item for public comment and counts those present.



Rae Landgarten, 9 Badgers Island West, has lived there almost 6 years, during which time the
traffic on her street has gotten heavier and heavier. She is opposed to the expansion for the
following reasons. Oneisincreased traffic. The road is small and narrow. Large trucks and tons
of cars travel up and down the street. It is dangerous asis. If the Weathervane expands, there
will be more traffic, much of it at night, when visibility is poor. Thereis not adequate parking on
the isand. The Weathervane says they will add seats and need less parking. This makes no
sense. They have no lighting plan, but the town is in the process of adopting more stringent
lighting rules. There is more activity on the waterfront that will cause more pollution and they
have no plansto control that. She knows her neighbors have had problems with the Weathervane
complying with approvals they have gotten. She does not think the Weathervane should be
permitted to add 40 indoor seats on Badgers Island at thistime.

Joan Jones, 27 Badgers Island, is here on behalf of her husband, Arthur Jones, Suzette and Ed
Beavers, and Sue and Gary Freud who also live there. There are a number of issues that she
raised at the June 9 meeting and she wrote aletter to Heather Ross re: code violations. She asked
for a response and clarification and received neither. It was suggested at that meeting that she
contact the town manager. She wrote him a letter outlining the sign issues and the continued
violation of the May approval of their outdoor restaurant. Mr. Jankowski wrote and said that
someone would contact her. This did not occur and the violations continue. The support beams
of the existing sign show signs of rust. The one support beam has rusted through in areas and she
guestions the integrity of this support. Now the Weathervane is asking for approval to extend
seats indoors and they do not adhere to the codes and prior approvals. They erected a canopy
prior to approval of the Board over the outdoor seating. She would like to know how adding
more seats will result in a need for less parking. The parking and traffic is of concern and the
large sign continues to create confusion. She asks that the Weathervane be required to comply
with the existing code and prior approvals.

Chairman White asks if she got aletter that was addressed to her dated today.

Ms. Jones did not.

Chairman White just saw it himself. He asksif she wants a copy.

Ms. Jones would like a copy.

Donna Dion is a 30 plus year resident of Kittery. She does not live on Badgers Island, but is
concerned with what goes on in the town of Kittery. She understands that the Weathervane is
interested in adding 40 more seats. She understands there is no stormwater management and it is
a nonconforming lot with dining on the water. She thinks it is a perfect time to require
stormwater management. The Weathervane got approved to have this restaurant a year ago and
they said there would be no further expansion. Now a year later, they are applying for an
expansion. This will mean more night traffic with drivers that have been drinking. The
application suggests that they will need less parking when they will add more seats. Badgers
Island has virtually no parking now. Where are the cars going to park? They will park wherever
they find a space available, including on property of the other residents. Over the past year, there
have been issues with this site. The Weathervane is also seeking approval to add a large awning
to cover the entire deck area. It is wrong to approve this when they are not following the
approvals they have. Awnings like this have always been considered structures. There is nothing
in the code that would allow the Weathervane to enlarge this nonconforming structure closer to
the wetlands. This should definitely be denied. Thereis also not enough space on thissite. This
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application should not be granted.

Chairman White asks if there is aresponse or further information from the applicant.

Jeremy Gagner would like to address a couple of issues. They do have the required parking onsite
for the existing restaurant as it sits right now and the expansion. By code, they are allowed to
have this use. The Badgers Island Zone alows the restaurant to be there with the parking that
they have. Asfar as Joan'sissues, the letter from Heather states that there are no violations at the
property. As for the sign application, that has been withdrawn. They can deal with it after this.
As far as the sign integrity, there is no indication that there is any problem with it at thistime. If
it becomes in disrepair, they will fix it. He does not know that there is anything else to respond
to. Heis happy to answer the Board' s questions.

Planner Noel says that Ms. Dion said that there was no stormwater management at this site. He
believes sheisin error. Hethinks Mr. Rossiter was out there when the initial application camein
for this and met with the Weathervane maintenance man who was satisfied there were catch
basins and stormwater provisions onsite.

Mr. Gagner confirms that the original application contained a letter from Mr. Rossiter approving
the stormwater plan in place.

Mr. Mangiafico asksif there are oil and water separators in those.

Mr. Gagner isnot sure. He does not have the information with him.

Chairman White asks about the hours of operation.

Mr. Gagner says that they were until 11 pm initially. They have not had any issues. Ed Strong
testified to that. The liquor licenseis till in place and was renewed this year.

Mr. Muir says that some questions have been raised about diners seated on the dock area as
opposed to the deck area. Isthis a practice that has been followed in the last year?

Mr. Gagner says that started out in the area of public access that was past the existing area and
that was where people wanted to sit. They started to stand there and continued to order and
instead of saying no, the Weathervane said yes. The customers asked for seats and the
Weathervane gave them to them. When they realized that it was going to be a problem, they took
them away. With them removed, they have had complaints from guests. That area was public
access. The entire restaurant, with a deck on the waterfront, is public access. They would liketo
continue that practice to satisfy the guests. They have the parking available to fill that area as it
sits today.

Mr. Muir says that his question was with respect to having tables on the dock.

Mr. Ledgett says there is no deck here, it’s all dock.

Mr. Gagner asksiif there is adifference according to the town.

Mr. Ledgett says there is a big difference. It's a waterfront use approved by the Port Authority
and the rules for construction and expansion of docks are different than decks.

Mr. Muir says that Jon Carter got him confused because he makes a distinction between the dock
and the deck in his letter of June 14. The rectangular area closest to the building is where the
seating is for the restaurant.

Chairman White asksif there are other questions.

Joan Jones says that it is not true that they are not sitting down on the dock. They have been for
over ayear. Maybe they are not today, but they were last weekend. As for the support beams,
they are rusted through. One of the beams goes like this; it has a definite give to it where the rust
holes are and she thinks it should be looked into. As soon as they saw it was rusted when they
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removed the planter around it, very shortly after that, they painted it and for awhile it was white,
but now the rust is coming through again.

Resident of 27 Badgers Island West. There was an awning until 4-5 days ago and they just took
it down. It appears that they pulled the stools that they use to serve people along the pier part just
days ago. Just wanted you to know that.

Chairman White thinks that Mr. Gagner did indicate that they had been seating people there and
did want to be able to do that.

Mr. Gagner says that if the sign was broken or needed to be fixed, they would fix it.

Mr. Mangiafico has a question for the applicant. The Plan of 2/4/05 does show stools out on the
dock. Is that the current proposal? Is that included in the seating capacity? The way he
understood it is that they are looking to use that area al so.

Chairman White thinks it is a legitimate question. If there is seating out in that area, he does not
know if that expands the number for the restaurant.

Mr. Mangiafico asks the Planner how we count that. For example, Portsmouth Brewery has a bar
area. He assumes they count the number of stools with the seating capacity.

Chairman White asks if you use that as expansion seating.

Mr. Gagner says it is currently not counted in the parking calculations we have before us right
now.

Chairman White asks if it would be a preference to include that. If it is a practice that has
occurred in the past, and clearly some of the public comment is that they did not ask for that in
the beginning and are doing it, it may be a reasonable thing to do. He does not know if the
applicant wants to address it now or separately at another time.

Mr. Gagner would like to address it now if possible. He believes the area that they are talking
about as marked for public access on the original plan does not have a square footage attached to
it. He believes it is roughly 300 sf which he believes would require another 7-8 parking spaces
which he believes they will have. The deck area is 314 sf and would add roughly 7 parking
spaces to the expansion for which he is asking. He thinks that they had a net before of minus 9.
That would take them up to minus 2 at this point. If possible, he would like that portion of the
plan also amended.

Chairman White says that according to Planner Noel’ s memo, the current calculations show 22 is
required and the applicant is proposing 28. If you add another 7, that would be 29.

Mr. Gagner does not have a copy of that.

Chairman White says that while he is looking at those, are there other issues the Board wants to
bullet?

Mr. Muir says that the Planner raised an issue that there may be some uses of this building that
would occur simultaneously and invalidate the parking. That may be an issue for the applicant to
address.

Mr. Ledgett says that initially this structure was a commercial dock and used for the handling of
commercia seafood. The application when first done was to take a portion of the dock, thereis
no deck, and have a seasona outdoor restaurant on that dock. Now they are expanding to an
indoor/outdoor restaurant. There is a question in his mind as to what uses are approved and
occurring at this facility. Is it still an offloading facility for commercial seafood? Is it only a
restaurant? He islooking at the use of the portions of the building that are affected here. Isthis
dock no longer a commercial pier in support of a business in that building? The prior approval
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had the commercial loading and offloading of seafood being maintained.

Mr. Gagner says that the portion of the building that is used for a warehouse and the portion used
for loading fresh lobster is still being maintained and will still be maintained. They land almost a
guarter of amillion pounds of local seafood there through those two doors each year.

Mr. Ledgett says that Mr. Muir’s point isvalid that thisisadual use facility.

Mr. Muir asks if there is any overlap.

Mr. Gagner says there is about an hour overlap between the warehouse and the restaurant. They
have discussed having that overlap end. The overlap with the office has ended.

Chairman White asks if a notation to that effect could be placed on the plan.

Mr. Gagner believesit already was.

Ms. Kline saysit is number 11 - they will operate at nonconflicting hours.

Mr. Muir says thereis a conflict for one hour, so they are not in compliance with note 11.

Mr. Gagner says they will be nonconflicting. They will go by that plan. They will comply.

Mr. Muir says the seafood that is landed goes to the warehouse.

Mr. Evancic asks what happens if a boat comes in late in the day for some reason and there is a
choice to unload or not.

Mr. Gagner says they take their catch and hold it for that day and bring it back the next.

Chairman White says that we have a letter from Code Enforcement saying there are no violations
on the property. There is adso a letter to Ms. Jones dated today addressing her questions.
Heather Ross has been on vacation and that may address why her questions were not answered
until today.

Mr. Ledgett says that it appears that we are changing the use of a preexisting building that lies
inside the 25' setback.

Chairman White asks what the changeis.

Mr. Ledgett says that we are now changing a portion of the building to a restaurant and it is the
portion of the building that is in the setback. The zone would permit a restaurant behind the
setback.

Chairman White asksif it prohibits one.

Mr. Ledgett asks how we apply the code to a change of use to awater dependent structure within
that setback. If it ison the dock, it has to be an operational necessity. The question iswhat is it
when you have a structure. If you came and tried to build this now, you could not.

Mr. Mangiafico begsto differ. If you look at page 256, -4, 1 public access includes outdoor patio
seating at a restaurant open to the public. You can't have a public dock for people to enjoy
without having access. He thinks that thisis part of the public access, so we can look at it from
that standpoint.

Mr. Ledgett agrees with respect to the dock, but not with respect to the structure.

Mr. Mangiafico says that we are adding another use within an existing structure.

Mr. Muir says that we are replacing a use within a portion of that building.

Mr. Mangiafico says that it was a storage area.

Mr. Ledgett asks how the code appliesin this circumstance.

Mr. Mangiafico says that from operational necessity, they probably need this. How many
restaurants do you know that are just an outdoor deck? They all are run by an indoor restaurant
because of weather. Y ou almost need some indoor seating when the weather is bad.

Mr. Ledgett’s question is different. The general rule is that you are not supposed to make a
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nonconforming structure more nonconforming.

Mr. Mangiafico says that we are not making it more nonconforming to setback. There are
accessory uses alowed all the time.

Mr. Ledgett says thisis not an accessory use.

Mr. Mangiafico saysit is an approved use.

Ms. Kline saysit is a permitted use.

Mr. Ledgett is asking the question where it permits us to approve this use for a nonconforming
structure.

Chairman White asks where it prevents us from doing that.

Mr. Ledgett says that is not the way the code works. We need to identify the permitted use.
Chairman White says it is a permitted use in the zone. Is Mr. Ledgett saying that because it is
within the 25" setback, the uses within that portion of the building must be strictly operational
necessity?

Mr. Ledgett is not saying any of that. He is asking the question. If this was a new construction
activity, they would not be building it in that 25" setback as a restaurant. The public access
provision does not get you the ability to build closer than 25' to the water. For new construction,
on Badgers Island only, you can build as close as 25' if you provide public access. We have a
preexisting, nonconforming use, and if you go to your second paragraph on that page, that is how
that building got built that way and the purpose for building the building and the dock was
commercia waterfront activity. We are changing that. What is the structure of the code that the
applicant is proposing as a permitted use that allows usto do this?

Chairman White says that it is afairly unique combination of landing and bringing in the seafood
that is cooked and sold in other locations. At one point of the day, they are landing it and at
another point, they are cooking and selling it. And it provides public access to the waterfront.

Mr. Mangiafico says it is a great way of doing business. The business is more viable than just
the commercial end of it and is more able to sustain itself. The city of Portland is trying to do
that with a strip of their waterfront. The city of Portland will try to encourage mixed use
buildings just for that purpose because alot of times, they cannot stand on their own.

Mr. Ledgett says so the provision of the code that we are using is on page 256-4 section e, special
incentives to encourage waterfront activity and we are using both 1 and 2 in this case?

Ms. Kline says yes.

Mr. Ledgett asks whether if the next proposal were to eliminate the commercial use of the pier,
they would be able to meet this. It hasto be dual use.

Ms. Kline says it does not say it has to be.

Mr. Mangiafico says it makes sense.

Chairman White says that dual use helped convince us the first time around.

Mr. Ledgett says that it was initially an ancillary use. It is now turning into a full-fledged
restaurant in a preexisting, nonconforming structure. Itisadual use. Mr. Ledgett wants to make
sure he understands since we need to clearly understand what the permitted useis.

Chairman White is satisfied that the stormwater issue was previously looked at and accepted. It
appears that the applicant has more than sufficient parking. He does not know how the Board
feels about dealing with the additional use of the dock on the portion that extends out.

Mr. Muir thinks that expanding the use out onto the dock is inappropriate. It extends the
magnitude of the business that is out over the river. He does not think we should go beyond the
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amount of permitted seating on theriver.

Mr. Ledgett says that in section e, when you go to the public access piece, to do this, there should
be a grant of an easement to the town for public access. Thisis a core principal with respect to
the Badgers Island setback of 25' to 75'. If we are going to use the public access provision, then
what is the easement that is being granted to the town or other acceptable party?

Mr. Mangiafico says thereisan “or” there and they can do a patio.

Chairman White thought that with the prior application, we agreed to a gate and alowed for
access after hours. He does not see how we can ask for more. What they are doing is within the
building. The idea has come up to legitimize some use out on the dock. He would rather see that
up on the table and deal with it than know it is going on and not deal with it.

Mr. Mangiafico thinks that if Mr. Ledgett keeps reading, he will see the language “or includes
customer seating’.

Mr. Ledgett saysit is neither an outdoor deck nor patio. What we have is a dock.

Chairman White says it is well-argued and the Board could consider that when we take a vote.
He asksif there are other issues.

Mr. Mangiafico has one question and one problem with the fence proposed. On here, it shows a
40" fence and somehow it got into the record as over 40". Unfortunately, here we are allowing
public access to the water, but we have taken away some public access viewing to the water. He
would like to know if there away to take it down to 40"? Itis5' plus.

Mr. Ledgett asks which it is. Is it a scenic view issue? Then it's 36" per the Comprehensive
Plan.

Ms. Kline says that it was 40" to curb light spill.

Mr. Mangiafico says that unfortunately in the minutes, it says over 40".

Chairman White says that we may be bound by our own mistakes sometimes.

Mr. Mangiafico says that he can’t argue public access at one point and then argue to take it away.
At 40", it will protect light spill to some extent. This is a commercial mixed use zone and we
have to work with both the public and the private interest here.

Chairman White would be uncomfortable requiring the applicant to restructure the fence without
going out and looking at it.

Mr. Mangiafico has been out and looked at it several times and it definitely does. You lose the
whole view of the marina as you come around. He is asking the applicant whether it is possible
to ask the fence company to do something smaller.

Mr. Gagner says it is definitely bought and paid for and installed with some hardship in a very
short amount of time. They actually received a notice from the CEO and it said at least 40" high
and she would not have it any other way. They went with what they had in stock. He feels Mr.
Mangiafico is basically asking him to tear down what was built and rebuild it.

Chairman White does see it as afairnessissue.

Mr. Mangiafico also looks at the applicant and the Board member and there was extensive
discussion on that issue.

Mr. Ledgett says it was with respect to 36" versus 40".

Mr. Mangiafico says there are the minutes of the meeting and aso the discussion that goes on
and he thinks it is very clear that we did not want it any higher than 40". Unfortunately, we did
not catch it when we were correcting our minutes.

Ms. Kline says she hates to say it, but she thinks we are stuck with it as water under the bridge.



Mr. Mangiafico says they are asking for additional area.

Chairman White says there is no physical change to the hard scape on the property. He will
agree that the fence was built too high and that is attributable to us and other town staff. He does
not attribute any bad faith to the applicant on this. It was a mistake in good faith at some
expense.

Mr. Mangiafico would buy the fence if he could use it. The public view means something to
him.

Chairman White says that the issue regarding the fence has been raised and regarding public
access has been raised.

Mr. Gagner comes up with 3 extra parking spaces - 26. He took the total square footage of the
existing deck and the total of what they are applying for and the portion of the dock being used,
divided by 45, which is how the code reads, and came up with 24 spaces required.

Mr. Muir asks how many total seats he istalking about.

Mr. Gagner does not know. The code requires 1 parking space per 45 square feet of restaurant
Space.

Mr. Muir understands the calculation is based on tables on the dock.

Ms. Kline says that is stools, not tables.

Mr. Muir says, well, seats. So how many can they add based on the permitted use?

Chairman White is not sure he is comfortable approving this without the Planner having
sufficient time to review the parking issue.

Mr. Gagner asksif Planner Noel was counting square footage or seats.

Mr. Gagner says that seating is based on square footage. He has 1,094 square feet. You divide
that by 15 and divide by 3 again. He asks for a calculator. He gets 24.3 required parking spaces
and he has 29, unless the Plan is wrong.

Chairman White does not think that parking calc is rocket science and because of that, he would
consider the expansion.

Mr. Muir does not think we can consider it without it being part of the application. We would
need to see a new application.

Chairman White sees it as a minor modification to an approved plan.

Mr. Ledgett does not see it as minor.

Chairman White asksif it is the applicant’s preference to go ahead.

Mr. Muir would vote against this proposal. It is not part of what has been posted to the public.
The public hearing is for 65 seats, and now we are talking 80 or 85.

Mr. Mangiafico says the space has not been changed.

Mr. Muir says we are talking about the footage on the dock that has never been used for this.
Chairman White does not think there is any express restriction on how this was to be used.

Mr. Ledgett thinks that we discussed it at some length at a prior hearing and there was not to be
seating out there. Heisin the same position Mr. Muir is. Hethinksthisis substantially different
from what was proposed and we ought to publicly noticeit asit is actually going to be.

Chairman White says we can also deal with it as the application is presented.

Mr. Mangiafico asks if delaying this for a month would cause a substantial problem. It would
allow usto post the notice.

Mr. Ledgett says he thinks the issue is that the testimony we have heard from the applicant and
from the abutters is the nature of this facility forces the issue of the use of this space. If you
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approveit, they are going to use it anyhow.

Chairman White thinks it is the pressure of the people who come there. If it is a nice night,
people move out in that direction. He appreciates the applicant’s forthrightness in saying how it
was used in the past. He does not think there was any intention to do that in the past. He asks if
the applicant wants the Board to act on the application as it stands.

Mr. Gagner wants the Board to act on the application as it stands. The nature of the facility as it
sits between the hours of 4 am and 4 pm is exactly how it’s been operating since 1986 when they
got there. They have always closed the lobstering facility at 5:00 when it’s been done. To him,
this is an expansion of an approved use in a zone it's alowed in. If the Board could make a
decisiononit asit’ s applied for, he will deal with the public access issue on his end.

Mr. Mangiafico says it was part of the packet with the seats out there.

Mr. Ledgett says it was part of the prior packet.

Mr. Mangiafico says it was part of the record. It is part of this application. The Plan shows the
seats out there.

Mr. Ledgett says what he is saying is that the fina application is inconsistent with the prior
application.

Mr. Mangiafico is not saying that at all.

Mr. Muir says that to him, there is an issue as to people eating there and the second issue is the
size of the facility. He thinks that we have heard testimony that the infrastructure on Badgers
Island is severely stressed and he would not like to see more than 65 people eating there at the
restaurant, wherever they sit.

Mr. Mangiafico says that one of the reasons for that is the general development district we put in
there. Condos have gone in and not businesses. This was meant to be a mixed use zone. That’'s
what was passed. It was meant for an intensification of use out there. Some of the new owners
may not have been aware of what was meant out there. It was meant to be similar to Portsmouth,
right or wrong.

Mr. Mangiafico moves to extend the meeting to 10:30 pm.

Ms. Kline seconds.

All in favor.

Mr. Ledgett says one other thing we need to do is to be clear on what we are going to vote on and
we need to correct this plan and get the deck/dock thing straightened out.

Ms. Kline says our code has a definition of a deck.

Chairman White says that the plan that we approved says existing deck.

Mr. Ledgett says we did that when that is a dock.

Chairman White says it was an existing dock and the terminology went by us. We can simply
insist that the terminology be changed on the plan.

Mr. Ledgett saysit will be very important in the next application because there is a big difference
between an awning over adeck and an awning over a dock.

Mr. Gagner asksif thereis an existing definition for dock.

Ms. Kline says no, there is an existing definition for deck. It is an unenclosed, unroofed, exterior
platform with or without railings that is elevated above ground and built of wood. It is over
submerged land.

Mr. Ledgett saysit is over water.

Mr. Mangiafico saysto call it apier and leave it at that.



Chairman White asks if that is part of amotion - arequest to change the terminology on the plan.

Mr. Mangiafico suggests changing it to pier.

Mr. Gagner is not real comfortable changing it.

Mr. Ledgett says that it is not clear as deck and dock.

Mr. Mangiafico says it may have been approved as a deck. We don’t know that.

Mr. Ledgett says we looked and it was approved as a dock.

Mr. Mangiafico moves that having reviewed the Land Use and Development Code, specifically
Badger Island District Zoning and the Shoreland Zoning District, we approve the application for
the Weathervane Seafoods, 31 Badgers Island West, Kittery, Maine, for a modification to an
approved plan to switch an outdoor seasonal restaurant to a seasonal restaurant as depicted on
a Plan drawn by Civil Consultants, plan dated 6/3/04, no revisions, also to include Plan dated
2/4/04, Tax map 1, lot 31, with the following conditions:

1. That the terminology used for existing dock and existing deck be changed to include existing
pier for both instances.

Ms. Kline seconds.

Chairman White says the motion is to alow an amendment of note 16 to delete the word
outdoors and aso to incorporate the new cut sheets and propose a condition that the words dock
and deck be deleted and the word pier be submitted. Chairman White would like to know our
authority to require that at this point and where are we pulling those definitions from - out of the
ordinance?

Ms. Kline says yes, page 317 - piers, docks, wharves and other structures.

Mr. Mangiafico saysyes, 312. We don't define a dock.

Chairman White says that if it is not in our definition, how can we require it?

Ms. Kline says that is her comment.

Mr. Ledgett says the key point isthat it is a structure over the water.

Mr. Mangiafico says and it’s a permitted structure if it'sapier.

Ms. Kline says that it’s piers, docks, wharves.

Chairman White does not know why we are attempting to do this.

Mr. Ledgett says that this is a structure over the water and was approved as such by the KPA.
There was a history of it being acommercial dock. The requirement is a structure extending over
the normal high water line, which thisis. The reason for that is that there are requirements in the
code that specifically apply to those structures.

Chairman White thinks that we are really addressing the next agenda item.

Mr. Ledgett feels it needs to be consistent.

Chairman White would say that even if it is labeled wrong, it does not prevent us from saying
what it is, but he is not sure it is germane to this application. If the applicant asks to put an
awning over something, then we have to look at what it is. No matter what it is called in the
plan, we have to look at the ordinance. Chairman White thinks this is not germane to this item
and would suggest that it be deleted from the motion.

Mr. Mangiafico amends his motion to not include the condition.

Ms. Kline seconds.

Chairman White says the agenda item indicates a combined total of 65 seats and that is what he
believes the motion assumes at this point.

Mr. Ledgett thinks we ought to make that explicit.
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Chairman White asks if the maker would consider making that part of the motion.

Mr. Mangiafico would amend his motion to delete the word “ outdoors” and add “ 65 seat”
before seasonal restaurant.

Ms. Kline seconds.

Mr. Muir says that he is also removing the take out business, so that needs to be removed also.
Mr. Gagner says that the definition does not need to be changed.

Mr. Mangiafico would amend his motion to include that a recalculation of the parking be made
to show that it is now a 65-seat restaurant.

Mr. Muir appreciates what the applicant has said, but it seems that note 12 should be modified to
remove the reference to adrive in restaurant.

Ms. Kline seconds.

All in favor.

Chairman White says that an appeal can be made to the Superior Court within 45 days. We ask
that the applicant accept them as the findings of fact.

Mr. Gagner agrees.

5. PRELIMINARY PLAN/SCHEDULING HEARING: WEATHERVANE
SEAFOODS, INC. 31 BADGERS ISLAND WEST. APPLICANT IS PROPOSING
TO ERECT A CANOPY/AWNING OVER CUSTOMER SEATING AREA ON
EXISTING DECK FOR SEASONAL USE. MAP 1,LOT 31, ZONED B1.

Chairman White asks if thisis potentially a scheduling hearing.

Planner Noel says it is. If asked, he would suggest to the Board that the application is
substantially complete.

Chairman White asks if there are waivers requested.

Planner Noel says that on the last packet that we were given, he would say that 2.p. is not
necessary, 2.d. is existing, and 2.z. contains land identified for public use - this comes from the
parking lot onto the deck/dock/pier and onto the dock where Mr. Gagner has provided a gate that
limits public access. The only other thing is that we do have the letters from the KPA and others.
The only one we don’t have is from Public Works Director Rossiter. Mr. Rossiter has no issues
with this particular plan, but does have an issue with Badgers Island West and Route 1. The
problem is when the bridge is up and the road is blocked, but he cannot conceive of something to
fix that.

Mr. Mangiafico asksif thereis arequest for waivers, or isthat just saying what is not applicable?
Chairman White says that technically, we are supposed to approve the waivers by formal action.
Mr. Mangiafico moves that after reviewing the application for Weathervane Seafoods and the
Kittery Land Use and Development Codes, that we approve the request for waivers, with the
submission content, for 31 Badgers Island West, Map 1, Lot 31, Zone Badger Island and
Shoreland Zone and find the application substantially complete and have the Planner set it for
public hearing.

Ms. Kline seconds.

Chairman White asks to incorporate into the motion the request for waivers as noted by the
Planner, 2.p, g and z and the letters from Town Departments.

Mr. Mangiafico would amend his motion to reference the February 4, 2005, request for waivers.
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Ms. Kline seconds.

Mr. Ledgett says the applicant has not addressed the issue raised at the sketch plan, compliance
with 16.32.490 3e.

Chairman White asks if thisis a completeness issue.

Mr. Ledgett says it could be. It says that a structure like this to be applied for has to be an
operational necessity. The letter from the applicant does not addressit. The applicant is talking
about the table, but the actual requirement isin 3e.

Chairman White asks if thisis an approva condition or an application condition.

Mr. Mangiafico saysit is addressed, although you may not agree with it.

Chairman White thought that we could point it up as issues to be addressed for the hearing.

All in favor of the motion.

Mr. Ledgett says that there are important distinctions between operational necessity and
functionally water dependent and they need to be addressed.

Ms. Kline says a previous applicant used inclement circumstances for his customers.

Mr. Ledgett says we are lucky he wasn’t here.

Chairman White says that the applicant can schedule this matter for public hearing in
consultation with the Planner.

6. PRELIMINARY PLAN: FIRST STEP LAND DEVELOPMENT, INC./THE
BRIERS AT MEAD FARM, WHIPPLE ROAD. PROPOSING TO AMEND AN
APPROVED SUBDIVISION WITH THE ADDITION OF A COMMUNITY PIER,
DOCK, AND FLOAT SYSTEM. MAP 17, LOT 43, ZONED URBAN RESIDENCE

The applicant did not appear.

7. OLD BUSINESS

N/A.

8. PLANNER'STIME

N/A.

0. ADJOURNMENT

The meeting ended on its own at 10:30 pm.
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