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TOWN OF KITTERY, MAINE

APPROVED

PLANNING BOARD MEETING

April 26, 2012
Council Chambers 

Meeting called to order at 6:00 p.m.  

Board Members Present:  Thomas Emerson, Rich Balano, Deborah Driscoll, Robert Melanson, David Kelly, Ann Grinnell
Members absent:  Susan Tuveson
Staff:
Gerry Mylroie, Town Planner and Chris DiMatteo, Assistant Town Planner

Pledge to the Flag

Minutes:  April 12, 2012
Mr. Balano moved to accept the minutes of April 12, 2012 as submitted.
Mr. Melanson seconded
Motion carries 5 in favor; 1 abstention (Emerson)
Public Comment:

Public comment and opinion are welcome during this open session. However, comments and opinions related to development projects currently being reviewed by the Planning Board will be heard only during a scheduled public hearing when all interested parties have the opportunity to participate. The Planning Board is a quasi-judicial board and matters regarding development projects before the Board are subject to comment only during the official review process.
There were no public comments.
Public Hearing
ITEM 1 – Marshall Rental Center, New Warehouse Building – Site Plan Amendment - Preliminary Plan –Public Hearing.  Richard C. Marshall, Jr., owner, requests approval to construct a 40’ x 100’ warehouse on the Marshall Rental Center located at 56 State Road, in the Business Local-1 Zone, Map 8, Lot 43.  Owner’s agent is Kenneth Wood, P.E. with Attar Engineering, Inc.

Edward Brake, Attar Engineering, briefly described the project.  There will be 8 additional parking spaces for a total of 62, with 4 handicapped spaces.  There will be 2,700 feet of new impervious surface.  Stormwater will drain through an existing on site system to Route 1.

The Public Hearing opened at 6:15 p.m.

Earldean Wells, Kittery Conservation Commission, asked about drainage into the wetland area.  Mr. Brake stated drainage to the wetlands will not increase with the increased impervious surface.  Mr. Kelly asked about snow storage.  Mr. Brake will demonstrate the location of snow storage on the final plan.  Ms. Wells also asked if the existing Route 1 system can handle the increased runoff and the percent of lot coverage with this addition needs to be identified.  Mr. Emerson stated the pavement in the ROW used as parking would have to be removed and landscaped, and the required parking would have to be located elsewhere.  Ms. Driscoll asked for lighting specs on the final plan.  Mr. Kelly stated the plan notes need to be addressed in the final plan.
The Public Hearing closed at 6:20 p.m.
Mr. Kelly moved to approve the preliminary plan and requests the applicant address the plan review notes and Board comments prior to final plan submission.
Mr. Balano seconded
Motion carries by all members present
ITEM 2 – 122 Old Post Road Duplex - Site Plan Amendment - Preliminary Plan –Public Hearing. 

Michael Desjardins, owner and applicant, requests approval to construct a new two-unit dwelling, two-stories building attached to the existing office building.  The property, located in the Business Local zone, Map 14 Lot 15, is proposed to be brought in compliance with street trees and buffer planting requirements that were not enacted at the time of the 2003 approval.

Michael Desjardins, owner/applicant, summarized the proposed plan.  Applicant stated adequate sewer and water can be supplied to the project.  The inclusion of plantings was to be discussed with the Town Planner and would be a condition of final plan approval.
The Public Hearing opened at 6:26 p.m.

Anthony Montagna, 118 Old Post Road, read letter dated April 25, 2012 (Attachment 1).
Ralph Littlefield, 124 Old Post Road, concurred with Mr. Montagna, regarding the privacy fencing, and stated their sump pump runs all the time with the amount of groundwater and is concerned about water runoff.  He also asked about the increase of traffic to the site.  He asked if a mixed-use is permitted on this site.
Ms. Wells asked if there are wetlands on the property and the percent of lot coverage.
Michael Desjardins responded to the comments made by Mr. Montagna.  He stated prior to the 4/24/12 letter, he has not received any notice from Mr. Montagna.  He stated lot 16 (118 Old Post Road) is higher than lot 15 (122 Old Post Road).  The age, construction and maintenance of the driveway at 118 Old Post Road are unknown, but it was in existence prior to his development in 2004.  There are three commercial businesses at 118 Old Post Road (a retail audio equipment showroom, a retail vitamin shop and a hardwood flooring company).  He suggested damage to that driveway could have been caused by the heavy traffic to these businesses, especially the large trucks carrying hardwood to the site.  The driveway itself is elevated higher than his lot.  A natural, vegetated swale on his property provides drainage for his sump pump, and the end of the discharge pipe is located 15 feet from the property line in that swale.  There is a stormwater drain on the street in front of his property and there is no standing water there.  There is also a storm drain located at 118 Old Post Road.  The alleged damage to the driveway extends well beyond the end of the existing building on his property and is, again, higher in elevation than his property.  Regarding a privacy fence, there is a natural tree and shrub buffer up to 20 feet high, and he felt buffering from the commercial/retail traffic on the abutting driveway is adequate as it exists.  Regarding the abutter at 124 Old Post Road, he understood the landscape buffering on that side will be a condition of approval, to be resolved prior to the granting of a building permit.  In 2004 the zone was a commercial zone, but was changed to a Business Local zone to allow for businesses and dwellings as permitted uses.  He has photos of the property he will provide for the file.
There was no further testimony.
The Public Hearing closed at 6:40 p.m.

Mr. Kelly asked that CMA Engineers inspect the site and comment on the stormwater issues presented by Mr. Montagna and Mr. Desjardins before Board action is taken.

Mr. Melanson also recommended a site walk by the Board may be in order.  Board members concurred that a site walk should be deferred until the CMA review is received.
No further action was taken.
ITEM 3 – 36 Pocahontas Road - Subdivision Plan Amendment – Preliminary/Final Plan – Acceptance and Schedule Public Hearing. Ronald Vargo, owner and applicant, requests approval to amend the 2007 Pocahontas Subdivision by moving a common property line between lot M51-L2 and lot M51-L2-2.  Mr. Vargo owns both lots.  John Chagnon, PLS is the applicant’s agent.
[This item was deferred as the applicant and agent were not in attendance.  Item was reviewed following Item 4.]

Mr. Chagnon, agent, summarized the proposed property line adjustment and reviewed the revised plans based on staff comments.

Ms. Grinnell noted the applicant will need an easement for the gravel drive that remains on lot 51-2 when the property line is moved.  

Mr. Kelly moved to find the amendment application complete and schedule a public hearing.
Ms. Grinnell seconded
Motion carries by all members present
ITEM 4 – Henry VIII Carvery  – 445 US Route One —  Map 60 Lot 22— Business Use Change — Action TBD.  Ken Lemont, the Owner and Gage Olcott, the Applicant request a business use change to establish a restaurant/sandwich shop and associated parking.
Gage Olcott, applicant, summarized the request, noting there is no change to the existing conditions on the parcel.  Parking areas currently exist to accommodate the increase in parking required for the proposed restaurant.
Mr. Mylroie stated the landscaping along the front of the property will be an improvement.

Ms. Wells asked about stormwater runoff.
Ken Lemont, owner, stated he supports the plan and asks for flexibility in order to have a professional landscape plan prepared.
Mr. Kelly moved that the Board accept the application as a sketch plan and request the applicant submit a modified plan based on plan note recommendations and to schedule a public hearing.
Mr. Balano seconded
Motion carries by all members present

ITEM 5 – Town Planner Items

A. Frisbee Holdings, LLC. – 90 Pepperrell Rd.  Map 27 Lots 2A, 50 and 49
Mr. Mylroie stated this has been permitted by the DEP and the application has been approved by the Kittery Port Authority.
[The Board did not receive printed materials for review of this item.  There was an informal discussion regarding parking needs for the business and the location of the existing parking while the printed materials were prepared.]
Al D’Amico, Frisbee Holdings, LLC, summarized that the proposal is to transfer the same boat services from the Town pier to the proposed new pier at or on his property.
Mr. Mylroie explained the proposal is a move from like to like facilities, with no development on the land.  Mr. Kelly summarized the Council must act on the 50-foot setback between the new pier’s location and the existing seawall and there remains a question regarding the zoning map.

Mr. Mylroie explained the pier is a permitted use in the Business Local Zone.  However, when the new map was created, the boundary of the B-L zone is unclear.  The Board has the authority to interpret the zoning map if there is a discrepancy.  He explained the width of the zone (200 feet) is illustrated, but believes the zone should have extended to the water and not as illustrated showing the Kittery Point Village (KPV) Zone dividing the lot.

Board members moved to the Official Zoning Map to discuss and review.
John Carson, Kittery Port Authority, noted vessels have tied up to the Town pier in the past to eat at the restaurant, and this will continue on an occasional basis at the new pier.  Mr. D’Amico explained there is only room for two boats at the proposed pier and the Town requested a taxi service be provided.
Patty Odoms, Captain & Patty’s, explained they have been providing a tour, launch and taxi service at the Town pier since 1996.  There is no change in services and no new boat will be added.
Mr. Emerson summarized:

1. The boat service would be considered a special exception as it is in the Shoreland Overlay Zone, requiring Board review.

2. Is this proposal an expansion of an existing use?  He informally polled the Board, asking how many Board members believed the proposal was not an expansion.  There were 4 in agreement this was not an expansion, with 2 disagreeing.
3. The zoning map boundary remains in question.
Mr. Balano noted he is uncomfortable with the zoning evidence and believes further research is needed, stating he believed verbal descriptions of zoning districts need to be established.  Mr. Emerson asked what is done when there is a zone discrepancy.  He requested the staff provide further information to the Board to help in resolving this particular issue.  
Ms. Driscoll questioned whether there is sufficient parking for all the uses on the parcel, including a restaurant, grocery, dwelling unit and now the addition of the pier and the taxi/tour boat proposal.  Mr. Emerson stated this can be further reviewed under special exception review.
No further action was taken

B. Johnson Farm Acquisition — Use of Wetland Mitigation Funds

Mr. Mylroie stated Council had a workshop to discuss the acquisition of the Johnson Farm property by the Kittery Land Trust utilizing wetland mitigation fund held by the Kittery Conservation Commission.  If the Board is in favor of the acquisition they would recommend same to Council.
Mr. Kelly moved that the Planning Board finds the proposed use of the Wetland Mitigation Fund meets the objectives of Title 16.9.3.9, is consistent with the Comprehensive Plan to preserve open space in this rural area, that this is recommended by the Conservation Commission, and recommends the Town Council authorize releasing $50,000 from the Fund for the acquisition of the Johnson Farm development rights for the establishment of a conservation easement.
Mr. Balano seconded
Ms. Driscoll asked if there needs to be a condition on the motion should the additional funds needed not be obtained.  Mr. Kelly stated the management of the funds would be a Council responsibility, and that the Planning Board is only recommending to Council that the use of the mitigation funds for this purpose is appropriate.

Melissa Paley, Kittery Land Trust, explained funds will be raised through a variety of sources including the Open Space account, grants, and other fundraising mechanisms.  They are facing a deadline which must show a match of $405,000 by July 1, 2012, of which this request is a portion, though the funds will not be released until all funds are received.
Motion carries by all members present
Ms. Paley noted the State charges $10 per square foot when wetlands are impacted.

Other Updates

1. Planning Board and Council workshop scheduled for April 30 at 6:00 to discuss the Cluster Development and Public Right of Way Use Plan ordinance amendments.
2. Tree planting at Kittery Community Center.

3. Comprehensive Plan Update Committee workshop scheduled for May 19 from 10:00-noon at the Kittery Community Center.
4. Mr. Melanson reported that in a meeting with the NH DOT and York Chamber of Commerce a total of $75,000 will be split between Kittery and Portsmouth for the Memorial Bridge Business Mitigation and marketing program.  Special thanks were extended to Holly Roberts, Executive Director, York Chamber of Commerce for her help with this.
5. Advisory group working on Memorial Bridge lighting.

6. York Hospital streetscape and landscape plan underway.

Mr. Balano asked about contract zoning.  Mr. Mylroie stated Councilman Beers has proposed a new Title 15 to adopt a contract zoning program to specifically address use of the Kittery Trading Post LLC site.  Proposals would be reviewed by the Planning Board and then referred to the Council for contractual obligations.  A workshop to discuss this is scheduled for Monday, May 14, 2012 at 6:00 p.m.

Ms. Grinnell asked about the status of the previous discussions to re-define selected commercial recreation.  She provided some information to staff.
Mr. Kelly moved to adjourn
Mr. Balano seconded
Motion carries unanimously by all members present

The Kittery Planning Board meeting of April 26, 2012 adjourned at 8:13 p.m.

Submitted by Jan Fisk, Recorder – April 29, 2012
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Fisintie Disk gfillntﬁony Montagna

118 Old Post Rd. Kittery, Maine 03904

To the Kittery Planning Board Thursday, April 26, 2012
Ttem 2-122 Old Post Rd Duplex- site plan amendment preliminary plan

My grievance with this site plan begins with the existing building. At the present
time the surface drainage is inadequate for this building. As you will note in the
photographs that were taken on Tuesday April 3rd the effect the water
displacement has had on my property over the years namely the left driveway that
is in direct contact with drain site has been eroded to the point that I had to do
some filling with driveway patch. (picture 1) As you can see in picture one the
patch really has no effect because the runoff water keeps eroding the length of that
driveway.

Picture 2 shows that both sides are affected, the crown of pavement in the
middle is where no wheel weight has made an impression thus from the crown to
the sag on the sides can be as much as 8 inches.

Picture 3 shows just how bad it has become and in rainier seasons this is a
puddle and soft due to the runoff of drain water from lot 15°s sub pump.

Pictures 4,5,and 6 show the water pipes emanating from the building ending up
5 feet away from my driveway as in picture 6.

Picture 7 shows 200.00 worth of driveway pavement that was put down because
the water emanating from lot 15 eroded it to the point that cars began to bottom out
when crossing it. Ihad the company that did Lot 15s paving do it at the same time.

The purpose of bringing this up is #1 to correct this problem that has ruined my
driveway and understand that the proposed building will only exacerbate this
situation and perhaps ruin more of my property that will devalue the property if not
fixed.

Article VIII. Surface Drainage 16.8.8.1 storm water Drainage states

A. Adequate provision must be made for drainage of all stormwater
generated with the development and any drained groundwater through a
management system of natural and constructed features. Where possible,
existing natural runoff control features, such as berms, swales, terraces,
and wooded areas must be retained to reduce runoff and encourage
infiltration of storm waters. Otherwise drainage may be accomplished by a
management system of constructed features such as swales, culverts,
under drains, and storm drains.



ATTACHMENT 1
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B. To ensure proper functioning, stormwater runoff control systems must be
maintained in good workingorder per Section 16.8.8.2, Post Construction
Stormwater Management

Under Applicability 168823 section C 1 states

General Requirement. Notwithstanding any ordinance provision to the
contrary, and except as provided in Section 16.8.8.2.3.B, Exception, no
applicant for a building permit, subdivision approval, site plan approval or
other zoning, planning or other land use approval for new development or
redevelopment to which this Section is applicable will receive such permit
or approval for that new development or redevelopment unless the
applicant also receives approval for its Post-construction stormwater
management plan and stormwater management facilities

Section D 1b and ¢ states

if the stormwater management facilities require maintenance to function as

intended by the approved Post-construction stormwater management plan,

that person must take corrective action(s) to address the deficiency or

deficiencies; and

c. that person or a Qualified Post-construction Stormwater Inspector hired
by that person, must, on or by July 1 of each year, provide a completed
and signed certification to the Code Enforcement Officer in a form
provided by the Town, certifying that the person has inspected the
stormwater management facilities and that they are adequately
maintained and functioning as intended by the approved Post-
construction stormwater management plan, or that they require
maintenance or repair, describing any required maintenance and any
deficiencies found during inspection of the stormwater management
facilities and, if the stormwater management facilities require
maintenance or repair of deficiencies in order to function as intended by
the approved Post-construction stormwater management plan, the
person must provide a record of the required maintenance or deficiency
and corrective action(s) taken.

There is more under surface drainage but | think this is sufficient to help

you understand why | am not for this development.

Also to go on record If such development is approved i would like a privacy
fence to be installed at least 6 feet tall to extend from a point near to the
street to the end of the lot for privacy and noise control.
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Thank You Anthonv Montaana




