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Town of Kittery

Planning Board Meeting
October 27, 2016

Town Code Amendment - 16.7.3 Nonconformance, 16.2.2 Definitions

Action: Hold a public hearing. Recommend to Town Council. The proposed amendment is a reorganization
of the Nonconformance provision within Title 16 and updates to ordinances pertaining to the expansion of
nonconforming structures within the Shoreland or Resource Protection Overlay Zones.

PROJECT TRACKING

REQ’D ACTION COMMENTS STATUS
YES Initial Planning Board Meeting 9/29/2016 HELD
NO Secondary Planning Board Meeting
yEs | Public Hearing (special notice Scheduled for 10/27/2016 PENDING
requirements)
YES Review/Approval/ TBD

Recommendation to Town Council

Background

The intent of this amendment is to reorganize the current nonconformance article to enable the provision
to be organized primarily under three specific types of nonconformance: structures, uses and lots. In
addition, the amendment includes updates to the ordinances regarding the expansion of nonconforming
structures in the Shoreland or Resource Protection Overlay Zones, outlined below. Currently, the article is
unorganized and difficult to read and interpret.

Attached are copies of both the existing and proposed ordinance, for the Board’s review and
consideration.

Review
The proposed amendment includes the following changes to the current ordinance:

1. The purpose of Title 16.7.3 is to ““regulate nonconforming lots, uses and structures”. Therefore,
the proposed amendment uses ““lots”, ““uses” and “‘structures” as the primary types of
nonconformance with existing ordinances 16.7.3.5.1 — 16.7.3.5.14 classified and included as
subsections below the type of nonconformance they are addressing. In addition, the order of the
listed nonconformances was modified in 16.7.3, ““Purpose”, to align with the order throughout the
article.

2. Items that do not pertain exclusively to a structure, use or lot, but rather address all three types of
nonconformities, such as “Transfer of Ownership” or ““Repair and maintenance’ are included at
the beginning of the article as “General.

3. Duplicate ordinances are condensed and redundancies have been removed. Modified ordinances
are identified as “moved and modified to...”” throughout the amendment while stricken ordinances
referencing ““moved to..”” have been relocated verbatim.

4. In instances where the existing ordinance addresses more than one type of nonconformance, the
proposed amendment splits the ordinance, and revises to include as a subsect for each type of
nonconformance addressed. (ex: existing 16.7.3.5.3 Nonconforming Residential Use in
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Commercial Zones Expansions, and existing 16.7.3.5.4.D, subsect of Nonconforming Structure
Relocation)

Staff proposes to remove the “Type of Nonconformance™ header (line 43) in order to remain
consistent with the code system of Title 16, which does not exceed 5 numerical codes prior to the
inclusion of alpha subsections. The ordained and effective dates listed along with the existing
16.7.3.5 are the same ordained and effective dates for the entire article and are listed along with
the article heading 16.7.3. The Board should determine whether displaying the dates at the onset
of the article is sufficient, or if including the dates after each type of nonconformance is preferable.
Staff will revise, if preferred.

The code reference on line 325 is for Section 16.4.3.5 is Business Use Changes. It is unclear
whether this is an incorrect code reference, or if the intention of this reference is to direct the Code
Enforcement Officer to review all nonconforming use changes as a business use change. Staff
recommends the Board discuss this issue and if it is the determination the latter is true, include
clarifying language prior to/after the code reference.

The code reference on line 333 is no longer necessary due to the inclusion of the Nonconforming
Structures in the Shoreland or Resource Protection Overlay Zones ordinance within the
Nonconforming Structures ordinance.

In addition to the general reorganization of the article, the proposed amendment includes several
substantial updates to standards pertaining to the repair/expansion of nonconforming structures located
within the Shoreland or Resource Protection Overlay Zone in order to comply with the most recent
revision of the MDEP mandatory Chapter 1000 guidelines, revised January 2015. These proposed
amendments are located at the proposed 16.7.3.3.2.E (lines 189 — 224) and are outlined below:

1.

2.

The change of “floor area and volume™ to footprint.

Expansions of nonconforming structures are limited to a footprint of no more than 30% than what
existed on January 1, 1989, or, a designated maximum footprint, whichever is greater, dependent
on where the structure is located in relation to the protected resource.

Expansions of nonconforming structures are subject to a designated maximum building height
dependent on where the structure is located in relation to the protected resource.

Expansion of nonconforming principal and accessory structures located within 25-feet of the
protected resource is prohibited, with the exception of principal nonconforming structures that are
located entirely within 25-feet of the protected resource.

Expansion of nonconforming accessory structures located closer to the protected resource than the
principal structure is prohibited.

In addition to the above amendments, the current revision reflects comments from Board members during
their 9/29/2016 review. Revisions are highlighted in yellow in the amendment, as well as outlined below.

1.

Code references were added to indicate where amendments originated from, or relocated to, as well
as whether they were taken/moved verbatim, modified, or are as a requirement of MDEP.

Line 5 — Grammatical error — removed an unnecessary comma

Lines 76, 85, 99 — The Planning Board is referenced prior to the Board of Appeals, rather than
after
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4. Lines 105-107 — Sentence was identified as difficult to read/interpret and has been reworded to
clarify intent and increase readability

5. Lines 142-144 — Previous amendment depicted “The proposed expansion:” following the sentence,
prior to the list of criteria. The Board commented this was redundant, as the sentence itself identifies
the list as the criteria for a CEO approved expansion.

6. Lines 180-183 — Replaced the word “must” with “may”. Replaced “herein” with a clarifying code
reference. General reworking of the sentence to address wordiness.

7. Line 190 — The Board recommended a revision to the preface of the sentence to read “In addition
to the standards in the above subsection”. As “above subsection” is singular, could be interpreted
as a specific reference to 16.7.3.3.2.D, rather than 16.7.3.3.2.A — D. Staff proposes either including
the specific subsections that are referenced as “above” (as depicted in the amendment) or, at a
minimum, pluralizing “subsections” so it is clearly referencing multiple standards.

8. Lines 198, 242, 276 - Included alpha subsection to all references previously referred to as
‘16.7.3.3.1°.

9. Line 224 - Typo, replaced “withing” with “within”

10. Line 260 — Revised “damaged” to “damaged or destroyed” to remain consistent with the previous
sentence.

11. Line 280 — Typo — removed the word “will”

12. Lines 299-300 — Minor rewording of the sentence.

13. Lines 393-395 and 441 — MDEP issued an approval to Title 16 on the condition the referenced
language is added to the code. A copy of the approval letter with conditions dated April 2, 2016 is
attached.

14. Lines 518-529 - A definition for “Freshwater Wetland (in the Shoreland and Resource Protection
Overlay Zones” was added to 16.2.2, to differentiate regulated vs nonregulated wetlands. Along
with this, “coastal and forested” was added as a clarifying term when referring to wetland setbacks
in the Shoreland and Resource Protection Overlay Zones (lines 201, 205, 213, 215, 216, 220, 232,
238, 243 and 250).

15. To address wordiness, the Board recommended a revision of lines 138-140 and proposed “Except

where otherwise permitted in this Code, repair and/or expansion of a nonconforming structure must
be reviewed and approved by the Board of Appeals. Except in cases where the structure is located
in the Shoreland Overlay or Resource Protection Overlay Zone. In such cases the review will be
conducted by the Planning Board.” After further review, staff suggests consideration of the revision
as presented.

Lines 69-71 have been revised to match the language of 138-140, to provide consistency throughout
the article.

Another option for the Board to consider is to define “Enforcement Authority” at the onset of the
article, or, directly following the three types of nonconformance. This could eliminate
redundancy. However, this could also create a challenge or confusion differentiating the authority
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of the Code Enforcement Officer that is not necessarily consistent between ordinances (ex:
relocation vs repair/reconstruction of a nonconforming structure)

16. The Board also may want to consider adding design standards such as 8:12 roof slope, as depicted
in the proposed amendment, to ensure that new development of nonconforming structures within
the Shoreland and Resource Protection Overlay Zones, in the absence of volume constraints, is still
in keeping with the current character along the coastline.

Recommendation
If the Planning Board is amenable to the proposed amendments and/or along with any revisions they find
is warranted, the Board can...

...move to recommend to Town Council adoption for Town Code Amendments Title 16.7.3
Nonconformance and 16.2.2 Definitions, for October 27, 2016.
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Article Ill. Nonconformance (Ordained 9-26-11; Effective 10-27-11)

16.7.3 Purpose.

The purpose of this Code is to promote land use conformities. The purpose of this Article is to regulate
nonconforming lets,-uses;-and-structures, uses, and lots, and; to promote the following objectives:

16.7.3.1 Prohibitions and Allowances.

A. Except as otherwise provided in this Article, a nonconforming condition must not be permitted to
become more nonconforming.

B. Nonconforming vacant lots of record may be developed, maintained or repaired.

C. Nonconforming uses may continue, may be changed to an equal or more appropriate nhonconforming
use, or be changed to a conforming use.

16.7.3.2 General

16732 16.7.3.2.1 Transfer of Ownership.

Legally nonconforming structures, lots, and uses may be transferred, and the new owner may continue
the nonconforming use or continue to use the nonconforming structure and/or lot, subject to the
provisions of this Code.

16733 16.7.3.2.2 Repair and Maintenance.

This Code allows the normal upkeep and maintenance of nonconforming uses and structures including
repairs or renovations that do not involve expansion of the nonconforming use or structure that is not
otherwise permitted by this Code, and such other changes in a nonconforming use or structure as
Federal, State, or local building and safety codes may require.

16.7.3.2.3  Nonconforming Parking or Loading Space. (Ordained 9-26-11; Effective 10-27-11)
A structure and/or use which is nonconforming as to the requirements for off-street loading and/or parking
spaces may not be enlarged or added to unless off-street space is provided sufficient to satisfy the
requirements of this Code for both the original and addition or enlargement of the structure or use.

{moved from former 16.7.3.5.13}

proposed 16.7.3.4.2}

16.7.3.5—Types-of Nonconformance(Ordained-9-26-11; Effective- 10-27-11)

such-use-or-structure-does-hot-meet-the-provisions-of- this Cede—{moved to proposed 16.7.3.4.1}
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and modlfred to proposed 16 7.3.4.3 and 16.7.3.3.2.0}

16.7.3.3 Nonconforming Structures

16.7.3.5:4 16.7.3.3.1  Nonconforming Structure Relocation.

Except where otherwise permitted in this Code, relocation of a nonconforming structure must be
approved by the Board of Appeals or, in cases where the structure is located in the Shoreland or
Resource Protection Overlay Zone, the Planning Board. {moved and modified from former 16.7.3.5.4.A
and 16.7.3.5.4.B}

A. A nonconforming structure may be relocated within the boundaries of the parcel on which the
structure is located provided the site of relocation conforms to all dimensional requirements, to the
greatest pract|cal extent, as determrned by the PIannlnq Board or Board of Appeals er—PI&rrmng—Beard—en
, and

provrded the applicant demonstrates the present subsurface sewage disposal system meets the
requirements of State law and the State of Maine Subsurface Wastewater Disposal Rules, or a new
system can be installed in compliance with the law and said Rrules. In no case may the relocation of a
structure be permitted that causes the structure to be more nonconforming. See Chapter 16.8, Article VII,
for other specific requirements related to septic waste disposal systems.

B. In determining whether the structure relocation meets the setback to the greatest practical extent, the

Planning Board or Board of Appeals orPlanning-Board-{in-cases-where- the-structure-is-located-ina
Sheretand—@verlayeeReseuree&preteetrenQ%#ay—Zene—} must consrder the foIIowrnq conditions: the

1. The size of the lot;

2. The slope of the land;

3. The potential for soil erosion;

4. The location of other structures on the property and on adjacent properties;

5. The location of the septic system and other on-site soils suitable for septic systems;
6. The type and amount of vegetation to be removed to accomplish the relocation.

C. When itis necessary to remove vegetation within the water or wetland setback area to relocate a
structure, replanting of native vegetation to compensate for the destroyed vegetation is required. The
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Planning Board or Board of Appeals-orPlanning-Board-{in-cases-where-the structure-is-located-ina
Shereland-Overlay-or-Resource-Protection-Overlay-Zone) may restrict mowing around and pruning of the

replanted native vegetation to encourage a more natural state of growth. Tree removal and Rreplanting is
required as follows: (Effective 2/28/15)

1. Prior to the commencement of onsite construction, areas to remain undisturbed must be clearly
marked with stakes and caution tape. All stakes, caution tape, silt fences, and such other materials used
during construction to remain until all onsite work is completed. Written permission to remove such must
be given by the Code Enforcement Officer. {moved and modified from former 16.7.3.5.4.C.3}

1. 2. Trees removed to relocate a structure must be replanted with at least one native tree, six (6) feet in
height, for every tree removed. If more than five trees are planted, no one species of tree can be used to
make up more than 50% of the number of trees planted. Replaced trees must be planted no farther from
the water or wetland than the trees removed.

2. 3. Other woody and herbaceous vegetation and ground cover that is removed, or destroyed, to
relocate a structure must be reestablished. An area at least the same size as the area where vegetation
and/or ground cover was disturbed, damaged, or removed must be reestablished within the setback
area. The vegetation and/or ground cover must consist of native vegetation and/or ground cover similar
to that disturbed, destroyed or removed.

proposed 16.7.3.3.1.C.1}

3. 4. Where feasible, when a structure is relocated on a parcel, the original location of the structure
must be replanted with vegetation consisting of grasses, shrubs, trees or a combination thereof.

D. If the total ameount-of floorarea-and-velume footprint of the original structure can be relocated beyond
the required setback area, no portion of the relocated structure may be constructed at less than the

setback requwement fOI‘ anew structure When—ﬁ—is—neeessapy—te—mme\mmgetauen—te—meenstmet—a

made—te—the—@ede—En#eFeelmm—Qﬁleer—{moved to and mod|f|ed to proposed 16.7.3.3.3.F and
16.7.3.3.3.D}

16-7-3:5:516.7.3.3.2  Nonconforming Structure Repair and/or Expansion. (Ordained 9-26-11;
Effective 6-28-11)

Except where otherwise permitted in this Code, repair and/or expansion of a nonconforming structure
must be approved by the Board of Appeals or, in cases where the structure is located in the Shoreland or
Resource Protection Overlay Zone, the Planning Board.

The Code Enforcement Officer may approve the repair and/or expansion of a nonconforming structure
provided the proposed expansion meets all of the following criteria:

1. A vertical expansion that follows the existing building footprint;

2. Will not result in setbacks less than those existing;

3. Is not located in the Shoreland Overlay or Resource Protection Overlay Zone
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This subsection does not apply to any proposed vertical expansion of a patio, deck or accessory structure
permitted to be closer to a water body or to a principal structure in accordance with Table 16.9 — Minimum
Setbacks from Wetlands and Water Bodies. {moved and modified from former 16.7.3.5.5.B}

A. A nonconforming structure may be repaired or maintained and may be expanded in conformity with
the dimensional requirements, such as setback, height, etc., as contained in this Code. If the proposed
expansion of a nonconforming structure cannot meet the dimensional requirements of this Code, the
Board of Appeals or the Planning Board {in-cases-w-here-the-structure-islocated-in-a-Sheoreland-Overlay
or-Resources-Protection-Overlay-Zone) will review such expansion application and may approve
proposed changes provided the changes are no more nonconforming than the existing condition and the
Board of Appeals or the Planning Board {in-cases-where-the-structure-islocated-in-a-Shoreland-Overlay
or-Resources-Protection-Overlay-Zone) makes its decision per section 16.6.6.2.

167332}

C B. Exceptin the Residential - Village (R-V) zone, minimum setbacks of residential storage sheds that
are less than one hundred-twenty-one (121) square feet, one-story residential garages that are less than
five hundred and seventy-seven (577) square feet, and decks less than two hundred fifty-one (251)
square feet may be one-half the minimum rear and side yard setbacks, providing the lots are legally
nonconforming.

C. Where the expansion of the residential use within the Commercial Zones involves an expansion of a
structure, the structure must be expanded in conformity with the dimensional requirements contained in
this Code. If the proposed structure expansion cannot meet the dimensional requirements of this Code,
the application may be submitted to the Board of Appeals for review as a Miscellaneous Variation
Request. In reviewing all such applications, the Board of Appeals must use the criteria established in
16.7.3.3.2, Nonconforming Structure Repair and/or Expansion, and then may approve the proposed
variations to the dimensional requirements. {moved and modified from former 16.7.3.5.3}

D. The addition of steps and landings, exterior to the structure does not constitute expansion. Such
steps are not to be considered part of the structure for such determination. Step landings may not exceed
three feet by three feet (3'x3") in size. (Ordained 9-26-11; Effective 10-27-11) {moved from former
16.7.3.5.14}

E. In addition to the standards in the above subsections 16.7.3.3.2.A-D, the expansion of nonconforming
structures located in the Shoreland or Resource Protection Overlay Zone must meet the following: {the
following proposed 16.7.3.3.2.E.1 — 4 are moved and modified from former 16.7.3.6.1 and
incorporate new amendments, to be in compliance with Chapter 1000 standards}

1. Wherever a new, enlarged, or replacement foundation is constructed under a nonconforming
structure the structure and new foundation must be placed such that setback requirements are met to the
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greatest practical extent as determined by the Planning Board, basing its decision on the criteria specified
in Title 16.7.3.3.1.B, Nonconforming Structure Relocation.

2. Expansion of any portion of a structure that is located within 25 feet of the normal high-water line of a
water body, tributary stream, or upland edge of a coastal or freshwater wetland is prohibited.

3. Notwithstanding Title 16.7.3.3.2.E.2 above, if a legally existing nonconforming principal structure is
entirely located less than 25-feet from the normal high-water line of a waterbody, tributary stream, or
upland edge of a coastal or freshwater wetland, that structure may be expanded as follows,

a. the maximum total footprint for the principal structure may not be expanded to a size greater than 800
square feet or 30% larger than the footprint that existed on January 1, 1989, whichever is greater. The
maximum height of the principal structure may not be made greater than 15 feet or the height of the
existing structure, whichever is greater. Roof slope must not be less than an 8:12 pitch

4. Expansion of an accessory structure that is located closer to the normal high-water line of a water
body, tributary stream, or upland edge of a coastal or freshwater wetland than the principal structure is
prohibited, even if the expansion will not increase nonconformity with the water body, tributary stream or
coastal or freshwater wetland setback requirement. All other legally existing nonconforming principal and
accessory structures that do not meet the water body, tributary stream, or coastal or freshwater wetland
setback requirements may be expanded or altered as follows:

a. For structures located less than 100 feet from the normal high-water line of a water body, tributary
stream, or upland edge of a coastal or freshwater wetland, the maximum combined total footprint for all
structures may not be expanded to a size greater than 1,000 square feet, or 30% larger than the footprint
that existed on January 1, 1989, whichever is greater. The maximum height of any structure may not be
made greater than 20 feet, or the height of the existing structure, whichever is greater. Roof slope must
not be less than an 8:12 pitch

b. For structures that are located within the Resource Protection Overlay Zone, the maximum combined
total footprint for all structures may not be expanded to a size greater than 1,500 square feet, or 30%
larger than the footprint that existed at the time the Resource Protection Overlay Zone was established,
whichever is greater. The maximum height of any structure may not be greater than 25 feet, or the height
of the existing structure, whichever is greater, except that any portion of those structures located less
than 100 feet from the normal high water line of a waterbody, tributary stream, or upland edge of a
coastal or freshwater wetland must meet the footprint, roof pitch and height limits in 16.7.3.3.2.E.4.a,
above.

16-7-3:5:6 16.7.3.3.3  Nonconforming Structure Reconstruction. (Ordained 1/28/15; 9/28/15)

A. In the Shoreland or Resource Protection Overlay Zone(s), any honconforming structure which is
located less than the required setback from a water body, tributary stream, or coastal or freshwater
wetland and which is removed, damaged or destroyed, by any cause, by more than 50% of the market
value of the structure before such damage, destruction or removal, may be reconstructed or replaced
provided that a permit is obtained within eighteen (18) months of the date of said damage, destruction, or
removal, and provided that such reconstruction or replacement is in compliance with the water body,
tributary stream or coastal or freshwater wetland setback requirement to the greatest practical extent as
determined by the Planning Board. In determining whether the structure reconstruction meets the setback
to the greatest practical extent the Planning Board or Code Enforcement Officer must consider, in
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addition to the criteria in Section 16.7.3.3.1,B Nonconforming Structure Relocation, the physical condition
and type of foundation present, if any. {moved and modified from former 16.7.3.5.6.F}

B. In the Shoreland or Resource Protection Overlay Zone(s), any nonconforming structure which is
located less than the required setback from a water body, tributary stream, or coastal or freshwater
wetland and removed, damaged or destroyed by any cause by 50% or less of the market value of the
structure before such damage, destruction or removal, may be reconstructed in-place if a permit is
obtained from the Code Enforcement Officer within twelve (12) months of the established date of damage
or destruction.

C. Outside of the Shoreland or Resource Protection Overlay Zone(s), any nonconforming structure which
is removed, damaged or destroyed by any cause may be restored or reconstructed in-place if a permit is
obtained from the Code Enforcement Officer within eighteen (18) months of the date of said removal,
damage or destruction. Such restoration or reconstruction must not make the structure more

nonconforming than the prior nonconforming structure. Nething-in-this-section-prevents-the-demolition-of
theremains-of-any-building-se-damaged-er-destroyed—{moved and modified to proposed 16.7.3.3.3.D}

D. Nothing in this section prevents the demolition of the remains of any building damaged or destroyed.
Application for a demolition permit for any structure that has been partially damaged or destroyed must be
made to the Code Enforcement Officer. {moved and modified from former 16.7.3.5.6.C and
16.7.3.5.6.D}

D E. In the Shoreland or Resource Protection Overlay Zone(s), # if the total ameuntoffloorareaand
volume footprint of the original structure can be reconstructed beyond the required setback area, no
portion of the reconstructed structure may be reconstructed at less than the setback requirement for a
new structure. If the reconstructed or replacement structure is less than the required setback, it may not
be any larger than the original structure, except as allowed in Title 16.7.3.3.2, Nonconforming Structure

Repalr and Expan3|on {moved and mod|f|ed from former 16.7.3.5.6.E} When—n—is—neeessapy—te—tcemeve

6 O onfo i Y ion—Nothina-in-thi 1 a he-demo

Femam&ef_any—buﬂmng—sedamaged—epdestreyed-{moved and mOdIerd to proposed 16.7.3.3.3.F and
16.7.3.3.3.D}

F. When it is necessary to remove vegetation to reconstruct a structure, vegetation will be replanted in
accordance with Section 16.7.3.3.1.C, Nonconforming Structure Relocation. {moved and modified from
former 16.7.3.5.4.D and 16.7.3.5.6.D}

EG. Except where expressly permitted in this code, Hr in no case will may a structure be reconstructed or

replaced S0 as to increase its non- conform|ty mme&remm;d—and—li%esemee—llpeteetren@;eday—zgne&

presentifany—{moved to and modified proposed 16.7.3.3.3}
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16.7.3.4 Nonconforming Uses
16.7.3.4.1 Nonconforming Use Continuance.

The use of land, or structure, lawful at the time such use or structure was created, may continue although
such use or structure does not meet the provisions of this Code. {moved from former 16.7.3.5.1}

16.7.3.4.2 Discontinued Resumption Prohibited.

A lot or structure in which a nonconforming use is discontinued for a period exceeding one (1) year, or
which is superseded by a conforming use, loses its status as a permitted nonconforming use. The uses of
the land or structure must thereafter meet the provisions of this Code. This provision does not apply to the
resumption of a use of a residential structure where it can be demonstrated that the structure has been
used or maintained for residential occupancy during the preceding five (5) year period. {moved and
modified from former 16.7.3.4}

16.7.3.4.3 Nonconforming Use Expansion.

Expansion of nonconforming uses is prohibited, except nonconforming residential uses may be expanded
within existing residential structures. Where the expansion of a nonconforming residential use involves
the expansion of a structure, the structure must be expanded in conformity with all requirements as
outlined in 16.7.3.3 Nonconforming Structures. {moved and modified from former 16.7.3.5.2}

16.7.3.4.3}

16.-7-3:5:8-16.7.3.4.4 Nonconforming Use Change — Review Authority and Evaluations.

The reviewing authority, per subsections A B. and C below, may require evaluations be prepared by a
person certified and/or qualified to perform the required evaluation. It is the burden and responsibility of
the applicant to bear the costs for such evaluations. In the event there are existing official maps, data
and/or reports for general use, the applicant is encouraged to submit copies of these documents to the
reviewing authority. In determining that no greater adverse impact will occur, the applicant may be
required to submit an evaluation in writing regarding the probable effects on public health and safety,
erosion and sedimentation, water quality, fish and wildlife habitat, vegetative cover, visual and actual
points of public access to waters, natural beauty, floodplain management, archaeological and historic
resources, and commercial fishing and maritime activities, and other functionally water-dependent uses.

A. Administratively-The Town Planner and the Code Enforcement Officer may approve the change of
use of a nonconforming structure where it can be deemed the proposed use is a conforming use and the
proposed use does not impact a water body, tributary stream, or wetland. See-Section-16-4.3.5-
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B. ByBoeard-of-Appeals: Outside the areas regulated by Shoreland Overlay Zone or Resource Protection
Overlay Zone, an existing nonconforming use may be changed to another nonconforming use with
approval of the Board of Appeals provided the proposed use is hot more nonconforming.

C. By-Planning-Board-Within areas regulated by Shoreland Overlay Zone or Resource Protection
Overlay Zone, an existing nonconforming use may be changed to another nonconforming use with the

approval of the Planning Board per-Section-16-7-3.6:2.

16.7.3.5 Nonconforming Lots

167359 16.7.3.5.1  Nonconforming Lots of Record. (Ordained 1-23-12; Effective 2-23-12)

A. Nonconforming Lots: In any district, notwithstanding limitations imposed by other sections of this
Code, single noncontiguous lots legally created when recorded may be built upon consistent with the
uses in the particular zone. These provisions apply even though such lots fail to meet the minimum
requirements for area or width, or both, which are applicable in the zone, provided that yard dimensions
and other requirements, not involving area or width, or both, of the lot conform to the regulation for the
zone in which such lot is located. Relaxation of yard and other requirements not involving area or width
may be obtained only through miscellaneous variation request to the Board of Appeals.

16.7.3.5:10 16.7.3.5.2 Contiguous Non-Conforming Lots. (Effective 2/28/15)

A. Contiguous Nonconforming Lots. If two or more contiguous

nonconforming lots or portions thereof are in single or joint
ownership of record, and if all or part of the lots do not meet the A. ~\

dimensional requirements of this Title, and if one or more of the
lots are vacant or contain no principal structure, the lots must be
combined to the extent necessary to meet the applicable
dimensional requirements of this Title.

B. Contiguous Built Upon Nonconforming Lots. If two or

more contiguous lots or parcels are in a single or joint B
ownership of record prior to July 13, 1977 and prior to ’

December 15, 1973 for properties within the Shoreland Overlay
Zone, if all or part of the lots do not meet the dimensional
requirements of this Title, and if a principal use_or structure
exists on each lot, the nonconforming lots may be conveyed
separately or together, provided that the State Minimum Lot
Size Law (12 M.R.S. §4807-A through 4807-D) and the State of
Maine Subsurface Wastewater Disposal Rules are complied
with.

C. Contiguous Partially Built Upon Lot. If two or more

contiguous lots or parcels are in a single or joint ownership of
) ) i . C. ~\
record at the time of or since adoption or amendment of this

Title, if any of these lots do not individually meet the
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dimensional requirements of this Code or subsequent
amendments, and if one or more of the lots are vacant or
contain no principal structure, the lots shall be combined to the
extent necessary to meet the applicable dimensional
requirements of this Title.

This subsection does not apply:

Overlay-Zone to any Planning Board approved subdivision located entirely outside of the Shoreland
Overlay Zone and Resource Protection Overlay Zone, and which was recorded with the York County
Reqistry of Deeds on, or before, July 13, 1977; {new amendment; required by MDEP department

order #03-2015}

2.. if one or more of the contiguous lots is served by a public sewer, or can accommodate a subsurface
sewage disposal system in conformance with this Code Section 16.8.7.1 — Septic Waste Disposal, and
the State of Maine Subsurface Wastewater Disposal Rules; and

i. if each lot contains at least 100 feet of shore frontage and at least 20,000 square feet of lot area; or

ii. if any lot(s) that do not meet the frontage and lot size requirements of Section 16.3.2.17D.1 are
reconfigured or combined so each new lot contains at least 100 feet of shore frontage and 20,000 square
feet of lot area.

16.7.3-5-11 16.7.3.5.3 Single Lot Division of a Nonconforming Lot. (Ordained 1-23-12; Effective 2-23-
12)

If two principal structures existing on a single lot legally created when recorded, each may be sold on a
separate lot provided the Board of Appeals determines that each resulting lot is as conforming as
practicable to the dimensional requirements of this Code. If three or more principal structures existing on a
single lot legally created when recorded, each may be sold on a separate lot provided the Planning Board
determines that each resulting lot is as conforming as practicable to the dimensional requirements of this
Code.

{Ordained-1-23-12: Effective 2-23-12){included with title to provide consistency throughout the

article}

16.7.3.5:12 16.7.3.5.4 Adjustment of Common Boundary Line of Nonconforming Lots. (Effective:
2/28/15)

A. The common property line of two nonconforming lots of record, each with legally created principal
structures, can be adjusted if:

1. The Code Enforcement Officer (CEO) determines that the resulting lots are not more
nonconforming than the existing lots with respect to the dimensional requirements of this Code; or
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2. Where the lots are located entirely outside the Shoreland Overlay Zone and the CEO determines
the proposed lot line adjustment makes the lot more nonconforming, the Board of Appeals determines
that each resulting lot is as conforming as practicable to the dimensional requirements of this Code; and

a. each resulting lot is not less than 20,000 S.F. in lot size when not served by public sewer; or

b. each resulting lot is not less than the smallest residential lot permitted under the town’s land use
base zones, Title 16.3, when served by public sewer; or

3. Where all or part of either lot is located in the Shoreland Overlay Zone and the CEO determines the
proposed lot line adjustment makes the lot more nonconforming, the Planning Board determines that
each resulting lot is as conforming as practicable to the Maine Department of Environmental Protection
(MDEP) Mandatory Shoreland Zoning minimum lot standards for principal structures and uses?; and

a. each resulting lot is not less than 20,000 S.F. in lot size and not less than 100 feet in shore
frontage?3; and

b. a lot that is conforming to the MDEP Mandatory Shoreland Zoning minimum lot standards for
principal structures and uses remains conforming to those requirements?; and

¢. common boundary lines may not be adjusted when both subject lots are non-conforming per state

minimum-otsize-requirement MDEP Mandatory Shoreland Zoning minimum lot standards.? {new
amendment; required by MDEP department order #03-2015}

1 Chapter 1000: Guidelines for Municipal Shoreland Zoning Ordinances, Section 15.A Minimum
Lot Standards; adjacent to Tidal Areas: 30,000 S.F. lot size with 150 feet of shore frontage; and
adjacent to Non-Tidal Areas: 40,000 S.F. lot size with 200 feet of shore frontage.

2 Title 16.7.3.5.12.A.3.a is allowed only when both subject lots are under the same single or joint
ownership.

3 Adherence to State Minimum Lot Size Law (12 M.R.S. sections 4807-A through 4807-D) and
State of Maine Subsurface Wastewater Disposal Rules or public sewer is required.

B. It is not the intention of the above subsection (Adjustment of Common Boundary Line of Non-
Conforming Lots) to allow for the creation of an additional lot. A property line adjustment in
accordance with this subsection and Title 16.7 does not constitute the creation of a new lot and the
adjusted lot remains a legally non-conforming lot of record, not applicable to the joining of lots.

#eet—by—th;ee—feet—(S*SQ—m—s&e-{moved to proposed 16.7.3.3.2.D}




473
474
475
476
477
478
479
480
481
482
483
484
485
486
487
488
489
490
491
492
493
494
495
496
497
498
499
500
501
502
503
504
505
506
507
508
509
510
511

512
513
514
515
516
517
518
519

Nonconformance October 27, 2016
Title 16 Town Code Amendments Page 15 of 16

16.2.2 Definitions

Freshwater wetland means non-coastal types of wetlands, including, but not limited to, freshwater
swamps, marshes, bogs and similar areas.

Freshwater wetland (in the Shoreland and Resource Protection Overlay Zones) means freshwater
swamps, marshes, bogs and similar areas, other than forested wetlands, which are
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1. Of ten or more contiguous acres; or of less than 10 contiguous acres and adjacent to a surface
water body, excluding any river, stream or brook, such that in a natural state, the combined
surface area is in excess of 10 acres; and

2. Inundated or saturated by surface or ground water at a frequency and for a duration sufficient to
support, and which under normal circumstances do support,l a prevalence of wetland vegetation
typically adapted for life in saturated soils.

Freshwater wetlands may contain small stream channels or inclusions of land that do not conform to the
criteria in this definition.

Functionally Water-Dependent Uses means those uses that require, for their primary purpose, location
on submerged lands or that require direct access to, or location in, coastal and inland waters and which
cannot be located away from these waters. The uses include, but are not limited to, commercial and
recreational fishing and boating facilities, finfish and shellfish processing, fish storage and retail and
wholesale fish marketing facilities, waterfront dock and port facilities, excluding recreational boat storage
and retail and wholesale fish marketing facilities, waterfront dock and port facilities, excluding recreational
boat storage buildings, shipyards and boat building facilities, marinas, navigation aids, basins and
channels, industrial uses dependent upon water-borne transportation or requiring large volumes of
cooling or processing water and which cannot reasonably be located or operated in an inland site, and
uses which primarily provide general public access to marine or tidal waters.
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