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  Town of Kittery 
Planning Board Meeting 

July 28, 2016 
 
Beatrice Lane –Major Subdivision; Final Plan Review.   
Action: Approve or deny final plan.  Owner Operation Blessing LP, and applicant Richard Sparkowich, 
propose a five lot subdivision on remaining land from the previously approved 3-lot subdivision located 
between Highpoint Circle and Kittree Lane.  The site is identified as Map 61 Lot 08, in the Residential - 
Rural (R-RL) Zone.  Agent is Ken Markley, Easterly Survey Inc. 
 
PROJECT TRACKING 

REQ’D ACTION COMMENTS STATUS 
YES Sketch Plan Review Scheduled 6-12-14 APPROVED 

NO Site Visit  HELD 

YES Determination of Completeness/Acceptance Scheduled 12-11-14 GRANTED 

 Waiver Request:  TBD 

YES Public Hearing Scheduled for 2-12-15 HELD 

YES Preliminary Plan Review and Approval Scheduled for 2-12-15,3/12/2015 APPROVED 

YES Final Plan Review and Approval Initiated on 6/9/2016 PENDING 

Applicant:  Prior to the signing of the approved Plan any Conditions of Approval related to the Findings of Fact along with waivers and 
variances (by the BOA) must be placed on the Final Plan and, when applicable, recorded at the York County Registry of Deeds.  PLACE 
THE MAP AND LOT NUMBER IN 1/4” HIGH LETTERS AT LOWER RIGHT BORDER OF ALL PLAN SHEETS.   As per Section 
16.4.4.13 - Grading/Construction Final Plan Required. - Grading or construction of roads, grading of land or lots, or construction of buildings is 
prohibited until the original copy of the approved final plan endorsed has been duly recorded in the York County registry of deeds when applicable. 

 
 
 

 
Background   
 
Operation Blessing LP, represented by Richard Sparkowich, received subdivision approval in August 
2008 for three lots.  The remaining 58 acres (with existing access from Old Farm Road) maintains 78 feet 
of frontage along a right-of-way that formerly was owned by Goodhouse Construction (Highpoint Circle 
developer) and currently co-owned by abutters Hanson and Gasbarro.   
 
Through numerous iterations that included an amended subdivision plan, a cluster Sketch Plan, and a 
Right-Of-Way plan, the Planning Board granted approval of the conventional subdivision concept June 
12, 2014.  Subsequently, on March 12, 2015, the Board approved with conditions a preliminary plan 
application for a conventional subdivision including a Request for Special Exception as required for non-
clustered subdivision.  For context the minutes and the plan review notes from 3/12/15 meeting are 
attached for your reference.  The applicant, after several extensions, has submitted a somewhat complete 
final plan application for the Board’s review.  The Board initiated the final plan application at their June 9 
meeting and continued the plan not to exceed 90 days. 
 
 
Review to date 
 
UPDATE: The Applicant has addressed the preliminary plan conditions of approval at the June 9 
meeting.  Below are some additional comments followed by review comments of the final plan 
application submitted June 30 and the street acceptance petition submitted June 9. 

ITEM 1 

PLEASE BRING PACKET INFO FROM 6/9 MTG 
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Preliminary Plan conditions of approval 
The applicant’s submission includes an organized address (see letter dated 5/19 and associated 
attachments) of how the preliminary plan conditions of approval have been met. The conditions include 
the following: 
 
 

1. Resolution of open space issue 
The subdivision plan submitted, (Attachment 1) has been revised to locate open space abutting 
both of the adjacent development’s open space (Fuller Brook and Lewis Farm subdivisions).  The 
entire parcel is 57.58 acres.  Required open space is 15%, 8.63 acres.  The open space shown 
totals 8.61 acres.  UPDATE:  The revised plan addressees this comment. 
 

2. Include stone wall closure of 'woods road' on the plan 
The subdivision plan now has a note and graphic that denotes a “Proposed Stonewall” on both 
ends of the old woods road adjacent to the parcel located at 11 Highpointe Circle.  The Board 
may want to consider that the stonewall needs to be installed prior to the issuance of any building 
permits.  UPDATE:  There seemed to be a difference of opinion on what a “stonewall” meant at 
the last meeting, the applicant’s agent referred to the area in question being treated with the 
placement of large boulders.  The Board should require clarity on this so that the expectation is 
clear and it does not become an enforcement issue. 
 

3. Receipt of boundary plan 
A Standard Boundary Survey has been prepared and a signed and stamped plan was submitted 
June 1, 2015. UPDATE:  The Standard Boundary Survey dated 1/16/2016 contains a note (#4) 
that states that the boundary in the vicinity of the Fuller Brook subdivision/Parsonage Way, is for 
“reference” purposes only and “shall not be relied upon as boundary information.”  This seems 
strange since the plan is a “boundary” survey, the purpose, presumably, is to certify the boundary.  
In addition the plan is not referenced as a plan on the proposed subdivision plan. 
 

4. Road acceptance petition application {2008 approved street between Highpointe Circle and 
Kittree, Lane currently referenced on tax maps as Kittree Lane} 
The applicant has made an effort to complete petition for public street acceptance and 
corresponding street naming application, however, no abutters having rights to the existing 
private street (created as part of the 2008 3-lot subdivision) have signed off as required. 
 
Staff has made an effort to facilitate the applicant and the abutters to discuss the issues around 
this matter, meeting at town hall in January of this year and a follow-up meeting on site in 
March.  The Commissioner of Public Works attended as well and has stated that his review and 
recommendation to the Town Council will include the addition of sidewalks that are consistent 
with the current Highpointe Circle public street.  UPDATE: See comments below under 
Acceptance of Streets and Ways 
 

5. Include net residential acreage and density calculations on plan 
The subdivision plan submitted, (Attachment 1) has been revised to include the net residential 
acreage, however, it appears it still has the previously designed cul-de-sac square area.  
UPDATE: A question was raised with regard to the use of the term “net residential acreage” since 
the term has been redefined in the Title 16.  A note should be added to the plan to clarify the date 
of the ordinance that is applicable (prior to 12/11/2014, when the application was accepted) for 
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the term so it is not confused with recent code amendment.  In addition, perhaps a footnote tied to 
the term “net residential’ should be added citing the previous definition and applicable code, 
attached for the Board’s reference. 
 

6. Re-delineation of wetland area 
The subdivision plan has been revised to include those portions of the wetland closest to proposed 
building envelope as required at the Board’s April 23, 2015 meeting. 
 

7. Include plan note to state 'driveways no longer than 500 feet serving a maximum of two 
dwellings are permitted' 
The subdivision plan submitted, (Attachment 1) has been revised to include a note to this effect.   
 
Attached is an opinion from the Town Attorney in response to the applicant’s attorney’s opinion 
that staff had misinterpreted the driveway definition.  The Town Attorney supports staff’s 
interpretation. 
 
The applicant has made an attempt to address this issue (driveway proposed for Parcel A 
measures longer than 500 feet between the proposed location of the garage and the proposed 
street ROW) by revising the shape of the cul-de-sac as shown in the recently submitted 
subdivision plan (attachment 1) The Staff had suggested the applicant simply extend the street 
and ROW to a point that still limited impact to the existing stream.  The applicant was not 
agreeable due to incurring increased engineering costs.  Staff suggested that possibly elongating 
the cul-de-sac property line alone might work, however, it appears to be a very unconventional 
solution.  It is evident with this latest revision that a large amount of land is being encumbered by 
the street ROW that would never be intended for use towards constructing a street.  Two thirds of 
the proposed cul-de-sac is taken up by a shared driveway to benefit two dwellings rather than the 
terminus of the proposed private street. 
 
Staff recommends the applicant engage the engineer to re-design the roadway to fit in a more 
conventionally shaped cul-de-sac.  (See attached ASHTO standards for cul-de-sacs and dead end 
streets)  UPDATE:  See comment #1 below under Final Plan Review Comments) 
 
 

8. Road association and back parcel covenant for open space maintenance 
The applicant has submitted draft documents that attempt to address the matter of having an 
accountable party identified for not only the maintenance of the private street but for the 
maintenance and protection of the open space.  The documents (attachments 4 and 5) appear to 
fall short of what needs to be addressed.   
 
The “Common Roadway Agreement” appears not to include the related stormwater structures.  In 
addition, if the stream crossing is to be included in the ROW, their maintenance should be 
identified. The “Back Parcel Covenant for Reserved Open Space Maintenance” includes items 
that don’t seem appropriate for the presumable goal of protecting vernal pool habitat.  Permitted 
activities include agriculture, out-door recreation and timber harvesting.  Staff recommends the 
deeded restrictions should simply be a no-cut and no disturb area with procedures on how to 
address encroachment issues, removal of dangerous trees, the manner of how the boundaries are 
marked, etc…It is also not clear who is the accountable party and owner, is it the lot owner of 
Parcel A or is it held in common by the lot owners of the development.  The latter is what is 
typical and likely to make most sense.  
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Staff recommends the Board request review of these documents by the Town Attorney.  The Board 
has required this in similar situations.  UPDATE: The Board decided to review the documents 
again prior to requesting a review from the Town Attorney.  See item #2 below, Final Plan 
Review Comments, for additional comments on what has recently been submitted. 
 

9. Wetland alteration application 
Attar Engineering has prepared a wetland alteration application.  CMA, peer-review engineer, 
has not completed their review.  UPDATE:  CMA has reviewed the application and has no 
objection. 

 
Acceptance of Streets and Ways 
PLEASE BRING PACKET INFORMATION FROM 6/9 MEETING FOR THIS ITEM. 
 
Attached is a copy of Title 16.8.5 and a GIS map for context and reference to guide the Board’s 
discussion and ultimate recommendation to Town Council as to the town acceptance of the street section 
between the public street Highpointe Circle and the private street Kittree Lane as a public street and 
including it as part of the existing Highpointe Circle.  Staff has not received a formal recommendation 
from the Commissioner of Public Works yet, but understands that he plans to recommend to Town 
Council that acceptance should be conditioned on having the subject area built to the same standards as 
Highpointe Circle, including a curb and sidewalk. 
 
Staff has consulted with the town’s peer review engineer, CMA and have confirmed that the subject area 
was constructed per the planning approved plan and the only deviation in design standards was to 
accommodate ledge that was encountered, which did not amount to a significant change.   
 
Ideally the change in street name would be at the proposed new intersection with Beatrice/Quiet Pine, 
however, the applicant, also owner of the street ROW for Kittree Lane, feels it is not possible due to the 
additional dwelling units that would then use Kittree Lane, which is a very long gravel road with only 
three dwelling units fronting on it.  
 
Final Plan Review Comments 
 
Staff had met with the applicant and agent, North Easterly Surveying, shortly after the June 9 planning 
board meeting to discuss the very large and atypical cul-de-sac along with the open space restrictions and 
the performance guaranty.  Staff suggested an ellipse form cul-de-sac that would be narrower than what 
was currently proposed.  Due to staffing resources, Ken Markley had asked Attar Engineering to address 
making the cul-de-sac smaller as suggested by staff and North Easterly Surveying would subsequently 
add it to the subdivision plan.  Though Attar drafted a smaller cul-de-sac solution North Easterly 
Surveying determined they would not revise the plan based on a variety of reasons without any 
elaboration, as stated in their 6/30 letter.  The “restraints” included: practical, financial, mathematical, 
environmental and graphical.  From a subsequent email it appears that the primary issue is the use of the 
narrower and more elliptical-shape cul-de-sac, being too unconventional and citing major issues with 
using non-tangent curves.   
 
Staff discussed this with reputable surveyors in the area and all confirmed that this is not an issue in this 
instance, especially where there is not a need for off-setting roadway improvements and as long as all five 
elements of the curve is provided (which is standard practice for many surveyors, however, it appears not 
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practiced by North Easterly) and identifying the curve as “non-tangent”, any professional land surveyor 
should be able to locate the boundary in the field and draft a legal description.   
 
 
Staff has the following comments on the 6/30/2016 submission: 
 
1. Cul-de-sac Alternative: 
After further review of the extent of the proposed cul-de-sac staff concludes that regardless of the final 
shape the design appears gerrymandered.  This may or may not have significant implications in the future, 
however, this is typically not clear at the time of the decision.  Past development in this locale alone has 
several examples of this being true.  Exhibit A depicts the evolution of the cul-de-sac (sketched on a 
previous submitted plan) for the proposed development and illustrates that at this point in time the current 
cul-de-sac design includes almost 70k s.f. of land where the Code anticipates only slightly more than 11k 
(60-foot radius).  That’s 613% increase.  The past increase to a 105-foot radius seemed to be more 
palatable when considering stormwater improvements were included and providing frontage for the lots is 
made easier.  However, when considering the expanded extent and the perception of most property 
owners in that their property lines are out towards the “road”, the extent of the current cul-de-sac seems to 
be problematic.  And adding the “driveway” for two lots within the private street ROW in this manner 
may be confusing. 
 
Staff recommends an atypical solution but clearer in its intention.  As depicted on exhibit B, in lieu of a 
“paper cul-de-sac” the proposed 60-foot wide street ROW (Class III) terminates in a “turn-tee” with the 
stormwater improvements in a typical drainage easement on the adjacent lot.  The access to the two lots 
(building envelopes) located further to the rear of the parcel is provided by a 40-foot wide street ROW 
(Class I), which also provides frontage to the lots.  The “driveway” in this instance, with an overall length 
in excess of 600 feet from the proposed paved hammer-head, should be treated as a “private way” low 
volume street.  The Planning Board would only be approving this portion of the proposed street as a Class 
I, however, it is presumed that the owner would want to reserve the ability to expand in the future.  The 
final plan should be clear in this respect, and that no additional dwelling units, including ADU’s, are 
permitted without prior review and approval by the Planning Board.   
 
Waivers/modifications that would be necessary include: 1) sidewalk (board previously discussed this); 2) 
shoulder width (not listed on the plan) of variation from gravel shoulders per Table 1.  Grass shoulders 
are currently proposed.  Staff supports no shoulders for the Class I portion; and 3) 12-foot wide travel 
pavement (gravel) vs. 18 feet per Table 1.  The latter can be phased/conditioned to allow the construction 
to take place not until a building permit is requested.  The Class I portion of the street would need to be in 
place prior to a building permit is issued.  
 
2. Open Space Restrictions 
A revised “protective covenants” document was submitted and describes somewhat the intent suggested 
by staff and some board members to have the open space to be a ‘no-cut and no disturb’ area.  The 
document states that only land areas identified on the plan as “RESERVED OPEN SPACE land with NO 
CUT NO DISTURB areas” is to “remain undeveloped in perpetuity.”  The plan, however, does not 
identify the open space as “No Cut No Disturb areas.”  Staff recommends re-writing the statement to 
plainly describe the restriction, open space is to be maintained as a no-cut no-disturb area.  
 
Staff still maintains that all the lot owners, not just one where the open space is located, should be 
accountable for development’s required open space.  A Homeowner’s Association rather than simply a 
Road Association, should be required and include the responsibility of maintaining the open space in 
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perpetuity.  Furthermore there needs to be language in the restrictions that describes a process to properly 
deal with issues such as encroachments and other challenges.  The current draft lacks specificity in this 
area and Staff recommends the Town Attorney review and approves the final documents. 
 
3. Performance Guaranty 
Staff spoke to the applicant as to the need to demonstrate financial capability (part of the findings of fact 
16.10.8.3.4.P) and though the requirement of a performance guaranty helps with this, it seems evident in 
the Code that the expectation is it is demonstrated prior to Planning Board approval.  As a compromise I 
suggested providing a letter of intent by a bank or other lending institution, however, the applicant’s plan 
is to fund the road through revenue generated directly by the sale of the lots.  This is the type of 
circumstances the Code tries to protect prospective lot owners from, where a developer sells lots without 
assurances are in place to construct the street to the lots.  In fact, 16.4.4.9. Subdivision Land Conveyance, 
indicates that no lots are allowed to be conveyed or offered, including an agreement to convey, prior to 
planning board approval and a recorded final subdivision plan.  This does not seem to have been the case 
when considering the involvement of Mr. Brett Taylor who has been identified as the prospective buyer 
for the largest lot proposed.   
 
Staff recommends the applicant provides indication that a financial institution/lender has reviewed the 
plans and is willing to be involved in the financing prior to the Board’s final approval, which will still be 
conditioned for the establishment of a performance guaranty per Title 16.  In addition, prior to any 
earthwork or clearing of vegetation, a cost estimate must be prepared and submitted to the Town for the 
town’s peer review engineer’s approval.  The estimate is the basis for the amount required for the 
performance guaranty per 16.10.8.2.2. 
 
 
4. Street Naming  
Per Title 16.8.3.1 street names are subject to the approval by the Planning Board.  The applicant 
submitted an application July 11 for Beatrice Way which was reviewed by Police, Fire and Assessing.  
The applicant submitted another application on July 14 Quite Pine Lane, and that too has been reviewed 
by all pertinent town departments.  The latter will require a concerted and deliberate effort to remove any 
references to ‘Beatrice Lane’ in legal and official documents.  Both applications are included in your 
packets. 
 
5. Wetland Impact. 
Title 16.9.3.9 Mitigation Plan activities that alter more than 501 square feet in area and less than 20k 
square feet “must include the preservation of undisturbed upland buffer zone adjacent to the wetland 
boundary equal in size to the area” altered and “located and configured in a manner acceptable by the 
Planning Board.”  It may be difficult in finding an “undisturbed” area in close proximity of the wetland 
being impacted and for simplicity staff recommends adding it to the reserved open space.  
 
6. Plan revisions and conditions recommended 

a. Add recent Standard Boundary Survey to plan references on Subdivision Plan 
b. Add a legend to the Subdivision Plan 
c. Add all curve information per 16.10.7.2.D 
d. Clarify if proposed monumentation is to conform to the Code 
e. Add a note and depiction on the Subdivision Plan to indicate a sign at the end of the Class III 

street with the house addresses to be installed. 
f. Add a note that states per Title 16 Kittery Land Use & Development Code timber harvesting 

is not allowed in the Residential Rural Zone. 
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g. Remove the reference to “Highpointe Circle Ext.” on Subdivision Plan since it never formally 
had this name. 

h. Update N/F information for Map 61 Lot 8E. 
i. Update the Net Residential Calculations on the subdivision plan to conform with 16.2.2 

Definitions “Net Residential Acreage”, including 16.7.8.1 Land Not Suitable for 
Development as part of the Land Use & Development Code dated prior to 9/28/2015. 

j. Net Residential Density calculations seem confusing and hard to follow, should be re-written. 
k. Add a note that depicts the final wetland impact location and square area on Subdivision Plan 
l. Stonewalls as indicated on plan to be installed prior to the issuance of any building permits 

and is not to be used by motor vehicles during construction.  
m. A wetland Preservation Fee per 16.9.3.9 Mitigation Plan to be paid to the Town prior to the 

start of construction or any earthmoving activities or clearing of vegetation related to the 
Class I street construction. 

n. Under no circumstances will Kittree Lane be closed to through-traffic by emergency vehicles 
since the proposed private street’s approval as a dead-end, Street Length to Radius distance, 
is based on this through access. 

o. No more than eight (8) dwelling units is allowed to use the approved private street without 
prior review and approval by the Planning Board.  Old Farm Road cannot be used to deviate 
from this restriction. 

p. The private street depicted herein and approved as part of the subdivision will not be accepted 
by the Town as a public street. 

q. Final subdivision plan is subject to Tax Assessors review of lot designations to be depicted on 
the final mylar. 

r. Prior to the issuance of a building permit for either lot associated with the Class I portion of 
the street, a sign must be installed at the end of the Class III portion of the street with the 
house #/addresses indicated along with “no parking”. 

s. Prior to any earthwork and clearing written confirmation from the Maine Historic 
Preservation Commission and the Maine Department of Inland Fisheries and Wildlife that no 
historic, archeological and natural resources are located on the parcel. 

t. Prior to any earthwork and clearing written confirmation that the US Army Corps of 
Engineers and the Maine Department of Environmental Protection have been properly 
notified of the wetland impact and any other applicable activity. 
 

 
 
Recommendation / Board Action 
 

As previously mentioned the applicant has submitted information in a peace-meal fashion making it 
difficult for staff to do a thorough and comprehensive review in a timely manner. Staff has not completed 
a draft Findings of Fact.  The application remains to have outstanding items that need to be addressed 
prior to final plan approval. Staff recommends the Board determine the recommendation related to the 
street acceptance and proposed street terminus for Beatrice/Quiet Pines, and review other staff comments 
and recommended conditions.   
 
Afterwards, staff suggests the Board move to continue final subdivision plan application not to exceed 90 
days from the accepting the final plan application. 
 
Move to continue the final subdivision plan application prepared for Operation Blessing LP. not to 
exceed 90 days from June 9, 2016 
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