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 KITTERY TOWN PLANNING BOARD MEETING 
Council Chambers – Kittery Town Hall  200 Rogers Road, Kittery, Maine 03904 
             Phone: 207-475-1323 - Fax: 207-439-6806 - www.kittery.org 
 

AGENDA for Thursday, January 14, 2016 
6:00 P.M. to 10:00 P.M. 

 
 

CALL TO ORDER–ROLL CALL–PLEDGE OF ALLEGIANCE – APPROVAL OF MINUTES – 11/19/2015 & 
12/10/2015 

 
PUBLIC COMMENTS - Public comment and opinion are welcome during this open session. However, comments and 
opinions related to development projects currently being reviewed by the Planning Board will be heard only during a 
scheduled public hearing when all interested parties have the opportunity to participate. Those providing comment must 
state clearly their name and address, and record it in writing at the podium.  
 
OLD BUSINESS 
 
ITEM 1 – Rockwell Homes, 89 Route 236 – Final Plan Review 
Action: Approve or deny final plan Owner/applicant Rockwell Homes, LLC request consideration of plans for a single, 
2,520-square-foot building containing business offices and a showroom and a drive-through-only restaurant at 89 Route 
236 (Tax Map 28, Lot 14-2) in the Commercial 2 (C-2) Zone. Agent is Ryan McCarthy, Tidewater Engineering & 
Surveying, LLC. 
 
NEW BUSINESS 
 
ITEM 2 – 3 Knight Ave – Shoreland Development Plan Review  
Action: Accept or deny plan application; Approve or deny plan. Owner/applicant Christopher G. Eckel requests 
consideration of plans to remove and reconstruct an unattached garage and implement several improvements to the lot 
including a stairway, two pathways, and a retaining wall within 75 feet of a protected water body. The lot is located at 3 
Knight Ave (Tax Map 4 Lot 70) in the Mixed Use – Kittery foreside (MU-KF) and Shoreland Overlay (OZ-SL-250’) zones. 
Agent is Ken Markley, North Easterly Surveying.  
 
ITEM 3 – 32 Seapoint Rd – Shoreland Development Plan Review 
Action: Accept or deny plan application; Approve or deny plan. Owner/Applicant Pop held, Inc requests consideration of 
plans to expand the principle dwelling unit located at 32 Seapoint Rd (Tax Map 64 Lot 27) in the Residential – Rural 
Conservation (R-RLC) and Shoreland Overlay (OZ-SL-250’) zones. Agent is Ken Markley, North Easterly Surveying. 
 
ITEM 4 - Town Code Amendments – 16.8.11 - Cluster Residential and Cluster Mixed-Use Development. (Ordained 
9/24/2012; effective 10/25/2012); 16.8.11.1 Purpose; 16.8.11.3 Dimension Standards Modifications; 16.8.11.5 
Application Procedure; 16.8.11.6 Standards; 16.8.20.1 Green S trip 
Action: review amendment and schedule a public hearing. The proposed amendments provide clarity with regard to open 
space and other requirement standards in cluster residential and cluster mixed-use development 
 
ITEM 5 – Town Code Amendments – 16.10.3 – Development Plan Review and Approval Process; 16.10.3.2 Other 
Development Review; 16.10.3.4 Shoreland Development Review; 16.10.10 Shoreland Development Review; 
16.10.10.1.1 Permits Required; 16.10.10.1.2 Permit Application; 16.10.10.2 Procedure for Administering Permits 
Action: review amendment and schedule a public hearing. The proposed amendments address plan review procedures for 
development applications located in the Shoreland Overlay Zone.  
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ADJOURNMENT - (by 10:00 PM unless extended by motion and vote) 
NOTE: ACTION LISTED IN ABOVE AGENDA ITEMS IS FOR REFERENCE ONLY AND THE BOARD MAY DETERMINE A DIFFERENT ACTION. DISCLAIMER: ALL AGENDAS ARE SUBJECT TO REVISION ONE 
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ITEM 6 – Town Code Amendments – 16.2 Definitions; 16.8.8.2.3 Applicability; 16.10.7.2 Final Plan Application 
Submittal Content 
Action: review amendment and schedule a public hearing. The proposed amendments provide clarity with regard to a 
Municipal Separate Storm Sewer System (MS4) regulation for a Post-Construction Stormwater Management Plan. 
 
ITEM 7 – Board Member Items / Discussion  
A. TBD  
  

 
 

ITEM 8 – Town Planner Items:  
A. TBD 
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Chairperson Ann Grinnell called the meeting to order at 6:02 p.m. 1 
 2 
Board members present: Chair Ann Grinnell, Vice Chair Karen Kalmar, Robert Harris, David 3 
Lincoln, Secretary Debbie Driscoll-Davis, Mark Alesse, and Deborah Lynch.  4 
Staff present: Chris DiMatteo, Town Planner. 5 
 6 
Pledge of Allegiance 7 
 8 
Ms. Grinnell led those present in the Pledge of Allegiance. 9 
 10 
Minutes:  October 22, 2015 11 
 12 
Ms. Davis reviewed the tape of the October 22nd meeting and offered corrections.  She also 13 
suggested that future minutes should include a note directing readers to view the video recording 14 
available on the Town’s website for complete details. 15 
 16 
MS. DAVIS MOVED TO ACCEPT THE MINUTES OF 10/22/15 AS AMENDED, 17 
SECONDED BY MS. KALMAR WITH MR. LINCOLN APPOSED. MOTION PASSED 18 
6/1/0. 19 
 20 
PUBLIC COMMENTS - Public comment and opinion are welcome during this open session. 21 
However, comments and opinions related to development projects currently being reviewed by the 22 
Planning Board will be heard only during a scheduled public hearing when all interested parties 23 
have the opportunity to participate. Those providing comment must state clearly their name and 24 
address, and record it in writing at the podium. 25 
 26 
Ms. Terry Lockhead of 16 Old Armory Way approached the podium.  She stated that a group of 27 
citizens residing at Foreside put together a proposal after viewing the last Planning Board Meeting 28 
when the Foreside Design Review Committee was discussed.  The group would like to propose 29 
that the Foreside Design Review Committee be revived.  The group feels that the Planning Board 30 
has made a lot of progress but feels that reviving the Foreside Design Review Committee would 31 
be beneficial.  She referenced the directions given to the Kittery Foreside Design Review 32 
Committee and Code Section 16.3.2.15 which says that the Design Review Committee is designed 33 
to facilitate the revitalization of downtown Kittery as a neighborhood center to promote economic 34 
business services and walk-in shopping while respecting the zone’s historic and residential 35 
character.  The group feels that emphasis on the historic and residential part of the formula could 36 
be served well by reviving the Committee. The group is proposing that the Committee bring 37 
forward resident’s goals identified at the Foreside forums and the community meeting that was 38 
held at Lil’s in August 2014; and work with the Planning Board to identify paths forward on these 39 
goals and generate volunteer involvement and public support.   40 
 41 
The group would like to see the Committee comprised of five members, including two Foreside 42 
residents, an individual with architectural and/or historical expertise, a person with 43 
communications experience, and an advocate for affordable workforce housing.  Ms. Lockhead 44 
asked if the proposal should go to Council or the Planning Board first.  Mr. DiMatteo explained 45 
that the proposal does not have to go through the Planning Board initially, that it can start with 46 
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Council, who has jurisdiction over these types of Boards.  As the Kittery Foreside Design Review 47 
Committee doesn’t formally exist at this time, Council would need to vote to recreate it.  Ms. 48 
Lockhead added that as the Foreside Committee would work closely with the Planning Board, the 49 
group prefers the Planning Board approach the Council.  Ms. Lockhead noted that the group is 50 
now referring to the Committee as the Foreside Neighborhood Committee. 51 
 52 
Ms. Cathy Wolf of 10 Old Armory Way approached the podium.  Ms. Wolf is asking the Planning 53 
Board to support the Foreside Neighborhood Committee; she feels that the proposal would carry 54 
more weight with Council with the Planning Board’s backing. 55 
 56 
Chairperson Grinnell suggested that consideration of the Foreside Neighborhood Committee be 57 
addressed at the next meeting on December 10th. 58 
 59 
PRESENTATION/PUBLIC COMMENT 60 
 61 
ITEM 1 – Kittery Neighborhood Bicycle/Pedestrian Planning 62 
Action: No formal action. The Kittery Area Comprehensive Transportation System (KACTS) and 63 
the Town of Kittery are working together, with consultants of Sebago Technics and Alta Planning 64 
and Design, to study the Route 1 Bypass from Memorial Circle to the Sarah Mildred Long Bridge 65 
to develop a long-term vision for improving bicycle and pedestrian safety. This meeting is an 66 
opportunity to review a final draft of the study for a future transformation of the Bypass, i.e. 67 
number of vehicle lanes, sidewalks, landscaping, bike lanes, etc. in light of the new bridge. Steve 68 
Sawyer, P.E. of Sebago Technics will present. 69 
 70 
Mr. Steve Sawyer of Sebago Technics approached the podium. Ms. Grinnell noted that this is the 71 
third meeting entertaining the Kittery Pedestrian and Bicycle Improvement Plan and asked Mr. 72 
Sawyer to give a brief presentation.  Mr. Sawyer reviewed the highpoints of the Plan and recapped 73 
what has happened over the past year.  He noted that a designer’s workshop was held in May and 74 
the results were presented to the Committee in July, 2015.  Mr. Sawyer explained that there are 75 
three options in the Plan.  A copy of the Draft Kittery Pedestrian and Bicycle Improvement Plan 76 
report was provided to the public in attendance. 77 
 78 
Ms. Grinnell read the final conclusion of the Report for the public’s benefit. She noted that in the 79 
conclusion it appears the opinion of the Study Team is that the Bypass should not be touched until 80 
a Land Use Study is done as KACTS and MDOT have recommended.  It seems to support the 81 
Town moving forward with the Plan Map 4-4 for the exterior roads surrounding the Bypass. 82 
 83 
George Dow of 1 Bartlet Road, and the Economic Development Committee, approached the 84 
podium.  He feels the presentation and discussion of the Plan is a great exercise in understanding 85 
what can be done with the Bypass.  The pedestrian aspect of the Plan outside of the Bypass was 86 
well done.  Mr. Dow suggested consideration should be given to which one of the three options 87 
would encourage business growth.  He also suggested that consideration should be given to 88 
connectivity and how the plan blends with Route 1. 89 
 90 
Ms. Grinnell requested that the Economic Development Committee review the Draft Plan and the 91 
Comprehensive Plan and report back to Council.          92 
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Mr. Lincoln asked Mr. Dow if the EDC has any plans for development of the property along the 93 
Route 1 Bypass.  Mr. Dow responded that there are several areas being looked at in Town and the 94 
Bypass is one of them.  Any development needs to pass muster with current zoning and the 95 
Comprehensive Plan (which is currently being updated). He hopes that it will be known how the 96 
Bypass will connect with the Sarah Mildred Long Bridge by the time it is completed.  97 
 98 
Mr. Dow noted that the EDC has a sunset clause date of December 31, 2015 or sooner, at which 99 
time it will need to go before Council.  The EDC will be meeting on December 24th to determine 100 
if the members wish to continue.   101 
 102 
Ms. Grinnell inquired about what the cyclists crossing the bridge from Portsmouth will do when 103 
they get to where the bike route ends in Maine.  Mr. Steve Workman responded that DOT currently 104 
directs cyclists off of the Bypass on both Maine and New Hampshire sides.  MDOT does not 105 
prohibit cyclists on the Route 1 Bypass north of the bridge. Mr. Workman feels that Kittery has a 106 
well thought out vision, a vibrant community, a growing transportation network that includes 107 
pedestrians and cyclists; and is making a multi-million dollar infrastructure investment that 108 
accommodates cyclists. He noted that Kittery has connectivity problems and most of the planning 109 
documents speak to improving that.  Therefore, He feels that MDOT’s requirement for more 110 
planning from Kittery is an effort to stop progression.  He urged the Town not to sit idle and push 111 
forward with MDOT.   112 
 113 
Mr. Workman stated that he thinks the recommendations outside of the Bypass are spot on. He 114 
appreciates the bike symbols; and thanked Norman Albert and the crew of the Department of 115 
Public Works for the work done to redo the sidewalk and reposition the crosswalk at the 116 
intersection of Walker and Government. 117 
 118 
Ms. Grinnell asked DPW if there is enough room to paint on the Bypass directing cyclists that go 119 
on the Bypass and help with the pinch point.  Mr. Albert responded that the Bypass is MDOT’s 120 
road and therefore DPW cannot paint. 121 
 122 
Mr. Alesse asked if Mr. Workman if Old Post Road is a good connector to the circle from the 123 
bridge.  Mr. Workman responded that it is good but doesn’t help with the overall connectivity 124 
problems. There will be a better handle on the bike traffic volume when the Memorial Bridge is 125 
done.  126 
 127 
Ms. Davis asked for input from Norman Albert and Dan Cochran (Jacksons Hardware and 128 
Marine).  She noted that Mr. Albert has spoken about urban compact zone and what the State could 129 
do if things were changed on the Bypass and what the expense might be to the Town.   130 
 131 
Mr. Cochran is concerned that the Town is trying to fix a problem that may not exist. He does not 132 
see a lot of foot or bike traffic, and the Bypass is not very scenic. The businesses along the area 133 
are not the type of businesses that would draw foot and bicycle traffic.  Mr. Cochran is concerned 134 
that truck traffic will increase once the Sarah Mildred Long Bridge is complete and the weight 135 
limit goes away.  The pinch point over the old railroad bridge will be dangerous.  Mr. Cochran 136 
agrees with moving forward with the Plan recommendations for the rest of the Town, but feels that 137 
the recommendation for the Bypass needs a harder look.  There should be a measurement of the 138 



TOWN OF KITTERY, MAINE  UNAPPROVED 
PLANNING BOARD MEETING  NOVEMBER 19, 2015 
 

  Page 4 of 9 
 

costs involved and who will use the Bypass. Summertime traffic heading southbound for the bridge 139 
on weekends already gets backed up with both lanes filled. So to reallocate one of those two lanes, 140 
which are already narrow, for pedestrians and bicycles would create a problem even further north. 141 
The Irving truck stop is always busy as well.  142 
 143 
Ms. Wolf asked what the MDOT’s rationalization is for not putting in the ability for bikes to go 144 
up and down that road until it is known what is going to happen with long term development.  She 145 
feels that no matter what is put down on the road it would still be nice to ride bicycles on the road.  146 
Mr. Sawyer responded that there is signage currently that prohibits bicycle and pedestrians but that 147 
the MDOT would be willing to take it down; at the same time MDOT doesn’t want to reallocate 148 
travel lanes for bicycle or pedestrian use; and there isn’t sufficient room to widen the shoulder.  149 
 150 
Ms. Grinnell asked Mr. Sawyer if it is clear that MDOT doesn’t want to give up any travel lane 151 
space for bicycles and pedestrians.  Mr. Sawyer explained that there is no prohibition for using the 152 
travel lanes or the narrow shoulders. Expansion would need to be done and there isn’t sufficient 153 
room to expand where there is narrow or non-existent shoulder. MDOT has indicated that they 154 
would be willing to discuss options if the Town would consider a land use plan/redevelopment 155 
plan and be willing to put forth some public investment funds to change the number of, or widen 156 
lanes and/or add a multiuse path.  MDOT would want to see the Town’s land use plan first. 157 
 158 
Ms. Davis asked if the State plans to fix the railroad pass under the bridge.  Mr. Sawyer responded 159 
that in the State’s structurally deficient and functionally obsolete bridge list, the structure is listed 160 
as needing repairs in the not too distant future.  Mr. Sawyer was told by the bridge maintenance 161 
engineer in Augusta that there is no reason to have the old railroad trestle bridge any longer since 162 
the railway has been abandoned.  Filling in the bridge was discussed but there might be some right-163 
of-way impacts where the fill slope would end at the bottom.  MDOT didn’t want to talk to the 164 
abutting property owners about purchasing more land, so they abandoned the idea.  Mr. Sawyer 165 
added that MDOT would be willing to work with the Town if the Town was willing to negotiate 166 
with the abutters.  There are probably other ideas out there such as putting up some retaining walls 167 
at the bottom of the slope to keep the fill contained.  168 
 169 
Ms. Lynch inquired if consideration could be given to shifting to one northbound lane and two 170 
southbound lanes with the turn lane in the center and still having the bike lanes on the sides to 171 
accommodate the pinch point if the bridge would be too expensive. Mr. Sawyer agreed that is an 172 
idea that could be explored. 173 
 174 
Mr. Sawyer noted that all the southern coastal communities such as Wells, Ogunquit and York 175 
deal with the same traffic issue on Route One in the summer.  He questioned whether it makes 176 
sense to design for the worst case condition that occurs only during certain times of the year.  He 177 
added that there are choices for the vision that can be discussed.  He noted that the choke point is 178 
no longer at the York toll plaza but is now at the bridge since the Turnpike has been widened to 179 
six lanes.   180 
 181 
Mr. Harris stated that the place to start is with an idea and then you follow with action. 182 
 183 
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Ms. Grinnell asked when the bridge is complete, who will decide what will happen to pedestrians 184 
and bikes after they cross the bridge and get to the intersection.  Mr. Alesse suggested that 185 
pedestrians and cyclists can make the choice to continue up Route One or choose to take Old Post 186 
Road.  He added that signage might be installed to encourage them to take Old Post Road.   187 
 188 
Mr. Sawyer explained that his firm was involved in the design of the new bridge and added that 189 
the design plans call for bike stenciling on the shoulders from the center of the bridge to the New 190 
Hampshire side and there is nothing in the Plan for the center of the bridge to the Maine side.  191 
 192 
The NHDOT has decided that all bicycle and pedestrian traffic will exit at the Albacore Museum 193 
and there will be signage.  Pedestrians and cyclists will not be allowed on the bypass south of that 194 
point.   195 
 196 
MDOT is different in that stenciling was not included but since construction has started they have 197 
decided to add bicycle stenciling on the bridge.  It is not yet clear what will be done at the Bridge 198 
Street intersection.  Mr. Sawyer noted that he has told the State that he wants to wait until the study 199 
is done and Kittery makes a decision for what it wants to do north of the bridge.  The intersection 200 
would be changed to mold to whatever plan is adopted.  He noted said that once Kittery decides 201 
and the report is finalized this month, he will go back to the State to address the configuration.  202 
The bridge will be finalized in 2017 and that gives the Town a year and a half to finalize its vision. 203 
 204 
Ms. Kalmar suggested that the Board might take time during the meeting to decide how to start 205 
discussing the vision and if the Board is willing to make some recommendations to Council about 206 
the path outside of the Bypass.  She also suggested that the Board might want to make a 207 
recommendation that the EDC continue looking at the Bypass.   208 
 209 
Mr. Norm Albert, Commissioner of Public Works, approached the podium and said that an update 210 
from MDOT indicates the Memorial Circle Project will have a shared bike/ped path going from 211 
Old Post Road around the traffic circle to Adams Drive.  Once the Sarah Long Bridge is complete, 212 
they will move on to the high level bridge, and traffic will be diverted back to the Sarah Long 213 
Bridge. The Portsmouth side has two lanes going north and two going south and then it reduces 214 
down to two Lanes going over the bridge.  There will be intense traffic for the near future.  This 215 
may be one of the reasons why MDOT is holding out; for the Town to “get their eggs in a row” 216 
and then take the opportunity to hand that part of the road over to the Town. Mr. Albert thinks that 217 
might be the same for the railroad trestle.  The Irving Gas station was done with the MDOT as 218 
well.  Mr. Alesse commented that it sounds like another three years of high volume traffic over 219 
the Sarah Long Bridge.  Mr. Albert commented that if the State hands it over to the Town, plowing, 220 
maintenance and all expenses would be Kittery’s responsibility. He stated that York just purchased 221 
a truck for over two hundred thousand and hired another person.  York will be doing the same 222 
again next year because MDOT handed all roads back to York.  He added that MDOT uses 223 
population count rather than urban compact standard to turn roads over to the Town. Paving and 224 
culvert replacement would remain with MDOT but plowing goes to the Town. The vision is great 225 
but consideration needs to be given to what the cost will be to the Town.  226 
 227 
Mr. Albert explained to Mr. Dow that MDOT has given the section of Route 1 from Lewis Road 228 
to the York Town line to Kittery, and Kittery is now responsible for its maintenance because it is 229 
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a compact road.  MDOT is still responsible for paving and culvert replacement.  The reason Kittery 230 
has not been given the Bypass is because it is not compact.  MDOT is trying to redefine the wording 231 
for compact, and more than sixty towns that would be affected.  MDOT has closed their York 232 
station and they no longer have an inexpensive way to plow the Bypass so they wanted to pay 233 
Kittery to do the plowing. Mr. Albert declined.  He suggested that these things should be 234 
considered in the plan.  235 
 236 
The Council took a five minute recess at this point. 237 
 238 
ITEM 2 – Board Member Items / Discussion 239 
A. Election of Officers and Board Appointments 240 

 241 
Ms. Grinnell announced that according to the Bylaws, appointment of officers must take place 242 
in during the first meeting in December, which would be December 10th.  This would be for 243 
the positions of Chair, Vice Chair and the Secretary.  Ms. Grinnell would like to step down 244 
from the Kittery Port Authority and asked the Board to entertain the appointment of a new 245 
representative for the coming year.  She announced that she will be Haiti for the next meeting 246 
of the Port Authority on the first Thursday in December.  247 
 248 
Mr. Harris would like to wait for elections to take place with the Council which might result 249 
in a change in the membership on the Planning Board.  Ms. Grinnell noted that there is only 250 
one opening on the Planning Board that the Council will have next Monday.  She believes the 251 
re-appointments will be interviewed first.  Then there will be interviews from the pool for Mr. 252 
Lincoln’s seat as he will be stepping down following this meeting of the Planning Board. 253 
 254 
Mr. Harris stated that he will wait for the December 10th meeting.  In the interest of continuity 255 
Ms. Davis stated that she is willing to proceed with the appointment of a Planning Board 256 
representative to the Port Authority at this meeting.  Ms. Lynch asked if it would be possible 257 
to have a representative sit in for the Port Authority meeting that Ms. Grinnell will be missing 258 
and then vote the person in during the December meeting.   259 
 260 
A VOTE WAS TAKEN TO PROCEED WITH THE APPOINTMENT OF A 261 
PLANNING BOARD MEMBER TO THE KITTERY PORT AUTHORITY.  WITH 262 
MR. HARRIS, MS. LYNCH AND MR. LINCOLN OPPOSED. THE MOTION 263 
CARRIED 4/3/0. 264 
 265 
Ms. Grinnell suggested that if a new person is appointed to the Planning Board next week, the 266 
Board would want that person to serve on the Board for a while before being appointed as a 267 
representative to a committee. 268 
 269 
Mr. Lincoln noted that his term expires on November 30th and if a new person is appointed 270 
next week, they will not begin serving until December 1st. 271 
 272 
Ms. Grinnell commented that the Port Authority is trying to decide if it should stay as an 273 
independent Board under the legislature or come under the umbrella of the Town. 274 
 275 
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Mr. Alesse expressed interest in serving on the Port Authority.   276 
 277 
MS. KALMAR NOMINATED MR. ALESSE TO THE KITTERY PORT AUTHORITY, 278 
MS. DAVIS SECONDED.  A VOICE VOTE WAS TAKEN, 4/3/0 WITH MR. HARRIS, 279 
MS. LYNCH AND MR. LINCOLN APPOSING. 280 
  281 
Ms. Grinnell noted that the Port Authority meets on the first Thursday of the month and Mr. 282 
Alesse’s appointment will be for one year.  She noted that other appointments will be on 283 
December 10th. 284 
 285 

B. Action List 286 
  287 
Ms. Grinnell suggested that after the discussion of the Bypass Vision earlier in the meeting 288 
that it should be an agenda item and given a priority of number one.   289 
  290 
Mr. Lincoln commented that at one time the Board felt it was responsible for assuring that the 291 
Codes and the Town Charter were followed. He questioned why the Board is spending so much 292 
time on the Bypass issue. He feels that there is no point in the Board deciding what the zoning 293 
should be until the Economic Development Committee comes up with some plans for 294 
development of commercial activity. He felt that the Bypass discussion was premature.   295 
 296 
Ms. Davis assed that it is the job of the Board to address regulatory work such as zoning, the 297 
Charter and the Comprehensive Plan and that it may be premature but that it is a priority. 298 
 299 
Ms. Davis suggests that it should be on the action list after the presentations that have been 300 
given by Sebago Technics but not given a number one.  She expects that the EDC will be 301 
having some discussions about this and will hopefully bring ideas to the Comp Plan Update 302 
Committee and to public meetings. Hopefully it will be incorporated into the Comp Plan.  This 303 
means that it would come before the Planning Board in another year or so. It should be added 304 
to the list so as not to lose sight of the Bypass Vision. 305 
 306 
Mr. DiMatteo added that he sees the Planning Board’s role as one of participation not action, 307 
and is free to make some recommendations.  The Comp Plan would be a good vehicle to move 308 
this idea along.  The Board could be part of putting together an RFP if a further study were to 309 
be done.  The Board administers Title 16 and the Comp Plan and does mostly regulatory work. 310 
However, since the Comp Plan is the Committee’s long term planning piece, it is not out of 311 
context for the board to consider the Bypass Vision. 312 
 313 
Ms. Kalmar suggested that the Planning Board recommend that the EDC consider this topic 314 
and make recommendations to the Comp Plan.  Ms. Grinnell added that the Board also suggest 315 
that the EDC not “sunset” on December 31st.  Mr. DiMatteo added that the Board could draft 316 
a letter or take a vote with its recommendation to Council. 317 
 318 
Ms. Grinnell asked if the Board would be willing to write a letter to the Council. The Board 319 
agreed and Mr. Lincoln suggested that the letter include the rationale for its recommendation.   320 
 321 
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C. Other 322 
 323 
Mr. Lincoln thought there would be discussion about parking in Foreside.  Mr. DiMatteo noted 324 
that he spoke to the Chiefs and Mr. Albert and a letter summarizing their recommendations is 325 
in the Board’s packet. 326 
 327 
Mr. Lincoln brought to the attention of the Board a newspaper article dated November 11, 328 
2015.  The subject was the appeal of the hotel.  He noted that the Board did not wish to speak 329 
about it at the last meeting but he recommended that each member consider the article 330 
privately.   331 
 332 
Mr. Lincoln distributed his recommendation on how applicants can be prepared to be more 333 
effective once they are on the Board.  Ms. Grinnell responded that the procedure is that the 334 
people would be interviewed first for reappointment, and then applicants in the pool would be 335 
interviewed for Mr. Lincoln’s seat. The Council does have a copy of his recommendations but 336 
the Council needs to decide what the procedure would be. 337 
 338 
Ms. Kalmar said that the Board had a meeting with Council in February.  She would like to 339 
cluster some items from the action list and thus allow time to discuss the Foreside parking 340 
situation with the Council as well.  Mr. DiMatteo asked if item five from the action list could 341 
be included. The list of items is in the June 25th minutes.  342 
 343 
Ms. Kalmar asked if the Council would support the recommendation to include Adaptive 344 
Reuse Ordinance to be included in the Comprehensive Plan to the Council.  There was a 345 
discussion about the merits.  Ms. Lynch asked if a historic district or historic structures should 346 
be included as well.  Mr. Alesse felt that it would be good to come up with some incentives for 347 
Adaptive Reuse. 348 
 349 

ITEM 3 – Town Planner Items: 350 
A. By-law revision 351 

 352 
Ms. Grinnell asked if there could be something in the Bylaws to allow some slack in the number 353 
of required meetings in October, November and December because it’s very difficult for Staff 354 
to have back to back meetings.  Mr. DiMatteo noted that traditionally the Board was having 355 
just one meeting in November and December and thought perhaps the Board was formally 356 
voting on this each year. In the Bylaws the expectation is that there are two meetings in 357 
November and December.  Mr. DiMatteo suggested that while the Board is looking to change 358 
their Bylaws perhaps it could be worded the meetings would be “as required”. Ms. Grinnell 359 
read Section 3 in the Bylaws which states that meetings of the Planning Board are held at 6:00 360 
p.m. at the Town Hall on the second and fourth Thursdays of the calendar month; except in 361 
November and December when the meetings will be held on the second and third Thursdays 362 
of the month.  363 
 364 
Ms. Davis and Mr. Lincoln suggested that the second meeting be as required, and that the 365 
second meeting be on the third Thursday if required.  Mr. DiMatteo will draft an amendment 366 
and it can be voted on at the next meeting in December. 367 
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MR. ALESSE MADE A MOTION TO ADJOURN AT 8:14 P.M., SECONDED BY MS. 368 
DRISCOLL-DAVIS.  MOTION PASSED BY VOICE VOTE 7/0/0. 369 
 370 
Submitted by Cathy Harman, Minutes Recorder, December 3, 2015. 371 
 372 
Disclaimer: The following minutes constitute the author's understanding of the meeting. Whilst every effort has been 373 
made to ensure the accuracy of the information the minutes are not intended as a verbatim transcript of comments at 374 
the meeting, but a summary of the discussion and actions that took place. For complete details, please refer to the 375 
video of the meeting on the Town of Kittery website at http://www.townhallstreams.com/locations/kittery-maine. 376 
 377 
 378 

http://www.townhallstreams.com/locations/kittery-maine
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TOWN OF KITTERY, ME UNAPPROVED 1 
PLANNING BOARD MEETING DECEMBER 10, 2015 2 
Council Chambers 3 
 4 
Meeting called to order: 6:03 5 
 6 
Roll Call: 7 
Board members present: Chair Ann Grinnell, Vice Chair Karen Kalmar, Robert Harris, Secretary Debbie 8 
Driscoll-Davis, Mark Alesse 9 
Board members absent: Deborah Lynch 10 
Staff present: Chris Di Matteo, Town Planner and Rebecca Spitko, Assistant Town Planner 11 
 12 
Pledge of Allegiance 13 
 14 
Minutes: November 12, 2015 15 
Ms. Driscoll-Davis noted line 46-47 should read: “Mr. Di Matteo suggested what the committee is 16 
looking for is the applicant to demarcate the devegetated areas by showing the dimensions of the other 17 
devegetated areas like the 2015 paver pad.”  18 
 19 
Ms. Driscoll-Davis questioned why certain pages of the minutes had a few sections highlighted. Mr. Di 20 
Matteo clarified those were from previous draft version and not to raise attention to the board. Ms. 21 
Driscoll-Davis requested all highlights be removed. 22 
 23 
Ms. Kalmar noted the votes on page 11, 16 and 18-22 are incorrect and need to be changed to reflect 24 
the 6 Board members who were present and voting at the November 12, 2015 meeting.  25 
 26 
Ms. Driscoll-Davis moved to approve the November 12, 2015 minutes as amended.  27 
Ms. Kalmar seconded. 28 
Motion passed 5-0-0 29 
 30 
ITEM 1 – Yankee Commons Mobile Home Park Expansion – Final Subdivision Plan Review 31 
Action: Approve or deny plan.  32 
 33 
Ms. Grinnell clarified that the staff has not completed their review of the application and CMA 34 
comments have not been received. Therefore, although the agenda states ‘approve or deny plan’, a 35 
motion to approve or deny the plan will not be entertained today.  36 
 37 
Mr. Thomas Harmon of Civil Consultants approached the Board. He stated he was in agreement with the 38 
Board’s decision to wait for further staff review before seeking approval and asked the Board for a 39 
continuance on the application at this time. Ms. Grinnell asked if Mr. Harmon had received the response 40 
letter written by Dan Moore from Kittery Conservation Commission. Mr. Harmon confirmed while he 41 
has, he received today so he has not been able to review it in detail and, therefore, not prepared to 42 
address its contents with the Board.  43 
 44 
Ms. Grinnell asked if any Board members had questions for Mr. Harmon. Ms. Kalmar noted the plan 45 
made several “hints” to numbers and figures, without going into further detail. Ms. Kalmar asked that be 46 
expanded on in future application materials. Mr. Thomas agreed. 47 
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 48 
Ms. Grinnell asked Mr. Di Matteo when the Board could expect the next review of this application. Mr. 49 
Di Matteo explained tonight’s motion is to accept the final plan application, which will start the 90-day 50 
timeline where the applicant is able to answer any further questions from the Board prior to a vote to 51 
approve or deny the plan. In addition, the Board will receive and review CMA’s final review of the 52 
application. Mr. Harmon asked if there is an approximate date of when staff and CMA review will be 53 
available for his review. Mr. Di Matteo stated he is awaiting CMA’s response at any time and would like 54 
to have everything gathered to present at the January 14th, 2016 Planning Board meeting. Mr. Harmon 55 
expressed concern over the possibility of not having enough time to fully review material prior to the 56 
January meeting and asked to not be put on the agenda until he feels prepared. Mr. Harmon sited the 57 
upcoming holidays and personal time off as a possible catalyst for not having enough time to review 58 
materials. The Board agreed.  59 
 60 
Ms. Kalmar moved to accept the final subdivision plan application for a 78-lot expansion of the 61 
Yankee Commons Mobile Home Park located at US Route 1, for owner/applicant Real Property Trust 62 
Agreement, Tax Map 66, Lot 24. 63 
 64 
And 65 
 66 
Move to continue the final subdivision plan for a 78-lot expansion of the Yankee Commons Mobile 67 
Home Park located at US Route 1, for owner/applicant Real Property Trust Agreement, Tax Map 66, 68 
Lot 24 not to exceed 90 days.  69 
Mr. Alesse seconded the motion. 70 
 71 
Motion carried 5-0-0 72 
 73 
Ms. Grinnell clarified the applicant has 90 days from the date of this meeting to return for review. Mr. 74 
Harris asked if the Board would be voting on the application at their next review. Ms. Ginnell and Ms. 75 
Kalmar answered possibly, but not necessarily. Mr. Harmon acknowledged.  76 
 77 
ITEM 2 – 34 Goose Point Rd – Shoreland Plan Review 78 
Action: Accept or deny plan application; Approve or deny plan. 79 
 80 
Mr. Mick Sheffield and Ms. Wickie Rowland approached the podium to address the Board. Mr. Sheffield 81 
clarified the proposal is only for the addition of the patio. The porch and deck were from a previous 82 
application and received a permit by the Code Enforcement Officer September 2015.  83 
 84 
Mr. Sheffield gave a presentation to the board describing the proposed development as outlined in the 85 
application. Mr. Sheffield noted the total devegetated area would be approximately 1380 square feet; 86 
however, they are trying to utilize and build around native features as much as possible so the proposed 87 
devegetated area could be less. Ms. Rowland handed out an additional sketch of the proposed 88 
development to the Board.  89 
 90 
Ms. Grinnell asked if any Board members had any questions or comments for the applicant. No 91 
questions or comments were presented.  92 
 93 
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Ms. Kalmar moved to accept the Shoreland Development Plan application dated November 19, 2015 94 
from Kevin Fickensher & Suzanne Olbricht for 34 Goose Point Rd. (Tax Map 34, Lot 2B) in the 95 
Residential-Rural and Shoreland Zone. 96 
Mr. Harris seconded the motion. 97 
 98 
Motion carried 5-0-0. 99 
 100 
Ms. Kalmar moved to grant conditional approval for the Shoreland Development Plan application 101 
dated November 19, 2015 from Kevin Fickensher & Suzanne Olbricht for 34 Goose Point Rd (Tax Map 102 
34, Lot 2B) in the Residential-Rural and Shoreland Overlay Zones upon the review and voting in the 103 
affirmative on the Findings of Fact.  104 
Ms. Driscoll Davis seconded. 105 
 106 
 107 
 108 
Kittery Planning Board   APPROVED 109 
 110 
Findings of Fact 111 
For 34 Goose Point Rd 112 
Shoreland Development Plan Review 113 
 114 
WHEREAS: Kevin Fickensher & Suzanne Olbricht requested approval of their Shoreland Development 115 
Plan to construct a patio adjacent to an existing conforming dwelling located at 34 Goose Point Rd. (Tax 116 
Map 34 Lot 2B) located in the residential-rural and shoreland overlay zones, hereinafter the 117 
“Development” and  118 
 119 
Pursuant to the Plan Review meetings conducted by the Town Planning Board as noted {in the plan 120 
review notes prepared for 12/10/2015}; 121 
 122 

Shoreland Development Plan Review 12/10/2015 
Site Walk  
Public Hearing  
Approval 12/10/2015 

 123 
And pursuant to the application and plan and other documents considered to be a part of a plan review 124 
decision by the Planning Board in this Finding of Fact consisting of the following (hereinafter the “Plan”) 125 
{as noted in the plan review notes prepared for 12/10/2015}: 126 
 127 
1. Shoreland Development Plan Application, received November 19, 2015. 128 
2. Site Plan, Ambit Engineering, Inc., November 2015 129 
 130 
NOW THEREFORE, based on the entire record before the Planning Board and pursuant to the applicable 131 
standards in the Land Use and Development Code, the Planning board makes the following factual 132 
findings and conclusions:  133 
 134 



4 
 

FINDINGS OF FACT 135 
 136 

Chapter 16.3 LAND USE ZONE REGULATIONS 137 
16.3.2.17.D Shoreland Overlay Zone 
1.d The total footprints of the areas devegetated for structures, parking lots and other impervious 
surfaces, must not exceed twenty (20) percent of the lot area, including existing development, except 
in the following zones… 
 
Findings: The current devegetated area is 16.5% of the total property. The proposed development 
increases the devegetated coverage to a maximum of 18.23%.  
 
 
Conclusion: The requirement appears to be met. 

Vote: _5__ in favor _0__ against _0__ abstaining 
 138 
 139 

Chapter 10 DEVELOPMENT PLAN APPLICATION AND REVIEW 140 
Article 10 Shoreland Development Review 141 

16.10.10.2 Procedure for Administering Permits 
D. An application will be approved or approved with conditions if the reviewing authority makes a 
positive finding based on the information presented. It must be demonstrated the proposed use will: 
1. Maintain safe and healthful conditions; 
 
Finding: The proposed development does not appear to have an adverse impact. 
 
Conclusion: This requirement appears to be met 

 
Vote: _5__ in favor _0__ against _0__ abstaining 

2. Not result in water pollution, erosion or sedimentation to surface waters; 
 
Finding: Maine DEP Best Management practices will be followed for erosion and sedimentation 
control during site preparation and building construction (see conditions #2 and #3) to avoid impact 
on adjacent surface waters. 
 
Conclusion: This requirement appears to be met 

 
Vote: _5__ in favor _0__ against _0__ abstaining 

 142 
3. Adequately provide for the disposal of all wastewater; 
 
Finding: The proposed development doesn’t require any changes to existing disposal wastewater 
system. 
 
Conclusion: This requirement is not applicable. 
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Vote: _5__ in favor _0__ against _0__ abstaining 

4. Not have an adverse impact on spawning grounds, fish, aquatic life, bird or other wildlife habitat; 
 
Finding: Maine DEP Best Management practices will be followed for erosion and sedimentation 
control during site preparation and building construction (see conditions #2 and #3) to avoid impact 
on adjacent surface waters. These conditions should be added to the plan. 
 
Conclusion: The proposed development does not appear to have an adverse impact. With the 
suggested conditions #2 and #3, this standard appears to be met.  

 
Vote: _5__ in favor _0__ against _0__ abstaining 

5. Conserve shore cover and visual, as well as actual points of access to inland and coastal waters; 
 
Finding: Shore cover is not adversely impacted 
 
Conclusion: This requirement appears to be met. 

 
Vote: _5__ in favor _0__ against _0__ abstaining 

6. Protect archaeological and historic resources; 
 
Finding: There does not appear to be any resources impacted. 
 
Conclusion: This requirement appears to be met.  

 
Vote: _5__ in favor __0_ against _0__ abstaining 

7. Not adversely affect existing commercial fishing or maritime activities in a commercial 
fisheries/maritime activities district; 
 
Finding: The proposed development is not in the commercial fisheries/maritime use zone. 
 
Conclusion: This requirement is not applicable. 

 
Vote: _5__ in favor _0__ against _0  __ abstaining 

8. Avoid problems associated with floodplain development and use; 
 
Finding: The proposed development does not appear to be in the flood hazard zone. 
 
Conclusion: This requirement appears to be met. 

 
Vote: _5__ in favor _0__ against _0__ abstaining 

9. Is in conformance with the provisions of this code; 
 



6 
 

Finding: The proposed development appears to meet all the dimensional standards of the R-RL zone 
and exists outside of the 100-foot setback from the Highest Annual Tide. 
 
Conclusion: This requirement appears to be met. 

 
Vote: _5__ in favor _0__ against __0_ abstaining 

10. Be recorded with the York county Registry of Deeds. 
 
Finding: A plan suitable for recording has been prepared. 
 
Conclusion: As stated in the Notices to Applicant contained herein, shoreland Development plans 
must be recorded with the York County Registry of Deeds prior to the issuance of a building permit.  

 
Vote: _5__ in favor _0__ against _0__ abstaining 

 143 
Based on the foregoing Findings, the Planning Board finds the applicant has satisfied each of the review 144 
standards for approval and, therefore, the Planning Board approves the Shoreland Development Plan 145 
Application of Kevin Fickensher & Suzanne Olbricht, owners and applicants, to construct a patio adjacent 146 
to a conforming single family dwelling located at 34 Goose Point Rd (Tax Map 34, Lot 2B) in the 147 
Residential-Rural (R-RL) and Shoreland Overlay (OZ-SL-250’) zones and subject to any conditions or 148 
waivers, as follows:  149 
 150 

Waivers: None 151 
 152 
Conditions of Approval (to be depicted on final plan to be recorded): 153 
 154 

1. No changes, erasures, modifications, or revisions may be made to any Planning Board approved 155 
final plan. (Title 16.10.9.1.2) 156 

2. Applicant/contractor will follow Maine DEP Best Management Practices for all work associated 157 
with site and building construction to ensure adequate erosion control and slope stabilization. 158 

3. Prior to the commencement of grading and/or construction within a building envelope, as shown 159 
on the Plan, the owner and/or developer must stake all corners of the envelope. These markers 160 
must remain in place until the Code Enforcement Officer determines construction is completed 161 
and there is no danger of damage to areas that are, per Planning Board approval, to remain 162 
undisturbed. 163 

4. No trees are to be removed without prior approval by the Code Enforcement Officer or the 164 
Shoreland Resource Officer. 165 

5. All Notices to Applicant contained herein (Findings of Fact dated 12/10/15). 166 

 167 
Conditions of Approval (not to be depicted on final plan): 168 
 169 

6.   Incorporate any plan revisions on the final plan as recommended by Staff, Planning Board or Peer 170 
Review Engineer, and submit for Staff review prior to presentation on final Mylar.  171 
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 172 
The Planning Board authorizes the Planning Board Chair to sign the Final Plan and the Findings of Fact 173 
upon confirmation of compliance with any conditions of approval.  174 

 175 
Vote of   _5   in favor  0_   against   0_   abstaining 176 

 177 
APPROVED BY THE KITTERY PLANNING BOARD ON   December 10, 2015 178 

 179 

Notices to Applicant:  180 

 181 

1. Incorporate any plan revisions on the final plan as recommended by Staff, Planning Board or Peer 182 
Review Engineer, and submit for Staff review prior to presentation of final mylar.  183 

2. Prior to the release of the signed plans, the applicant must pay all outstanding fees associated with 184 
the permitting, including, but not limited to, Town Attorney fees, peer review, newspaper 185 
advertisements and abutter notification. 186 

3. One (1) mylar copy of the final plan and any and all related state/federal permits or legal documents 187 
that may be required, must be submitted to the Town Planning Department for signing.  Date of 188 
Planning Board approval shall be included on the final plan in the Signature Block. After the signed 189 
plan is recorded with the York County Registry of Deeds, a mylar copy of the signed original must be 190 
submitted to the Town Planning Department. 191 

4. This approval by the Town Planning Board constitutes an agreement between the Town and the 192 
Developer, incorporating as elements the Development Plan and supporting documentation, the 193 
Findings of Fact, and any Conditions of Approval.  194 

Per Title 16.6.2.A - An aggrieved party with legal standing may appeal a final decision of the Planning 195 
Board to the York County Superior Court in accordance with Maine Rules of Civil Procedures Section 196 
80B, within forty-five (45) days from the date the decision by the Planning Board was rendered. 197 

 198 
Mr. Sheffield asked if Title 16.6.2.A is stating the applicant must wait 45 days to proceed with 199 
development. Mr. Di Matteo clarified the applicant should proceed at their own risk and be aware an 200 
appeal is possible during the 45-day period directly following tonight’s vote. 201 
 202 
ITEM 3 – 20 Whippoorwill Ln – Shoreland Development Plan Review 203 
Action: Accept or deny play application; Approve or deny plan. 204 
 205 
Mr. Michael Moran and Mr. Chris Moran approached the podium to address the Board. Mr. M. Moran 206 
gave a brief presentation on the proposed development as outlined in the application. Ms. Kalmar noted 207 
a notice of violation (NOV) was issued on 12/8/2015 addressing the illegal tree clearing that occurred 208 
2012 – 2014. Ms. Kalmar asked Mr. Di Matteo to clarify whether the Planning Board can review an 209 
application with an outstanding NOV. Mr. Di Matteo stated, if desired, the Board may grant approval of 210 
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an application with an outstanding NOV, so long as a resolution of the violation is a condition of 211 
approval.  212 
 213 
Ms. Driscoll-Davis asked the applicant for an update on the status of the replanting plan. Mr. C. Moran 214 
stated he spoke with both the Assistant Town Planner and the Shoreland Resource Officer prior to 215 
tonight’s meeting with the Board. Mr. C. Moran apologized for the clearing stating he was unaware it 216 
was a violation as it occurred outside the 100-foot setback from the highest annual tide. Mr. C. Moran 217 
stated he has full intentions of working with the Shoreland Resource Officer and revegetating the 218 
property as requested. Mr. Di Matteo confirmed and noted ongoing discussions between Mr. C. Moran 219 
and the Shoreland Resource Officer regarding the 3:1 replanting requirement. Ms. Driscoll-Davis asked if 220 
the septic system would create any replanting issues. Mr. M. Moran responded the septic does not 221 
create any issues and stated all replanting will be within the 250-foot shoreland zone, although likely not 222 
within the 100-foot buffer.  223 
 224 
Ms. Kalmar asked why or how the applicant would know if additional information regarding the flood 225 
zones on the property is required. Mr. Di Matteo stated this would be through the building permitting 226 
process, not the Planning Board, and that this added as an informational note in the staff review. Mr. Di 227 
Matteo clarified the proposed development is outside of the flood zone.  228 
 229 
Ms. Kalmar moved to accept the Shoreland Development Plan application dated November 23rd from 230 
Christopher Moran for 20 Whippoorwill Ln (Tax map 33 Lot 3) in the Residential-Rural and Shoreland 231 
Overlay Zones. 232 
Mr. Harris seconded the motion. 233 
 234 
Motion passed 5-0-0 235 
 236 
Ms. Kalmar moved to grant conditional approval for the Shoreland Development Plan application 237 
dated November 23rd, 2015 from Christopher Moran for 20 Whippoorwill Ln (Tax Map 33, Lot 3) in the 238 
Residential-Rural and Shoreland Overlay Zones upon the review and voting in the affirmative on the 239 
Findings of Fact. 240 
 241 
 242 

Kittery Planning Board  APPROVED 243 
 244 
Findings of Fact 245 
For 20 Whippoorwill Ln 246 
Shoreland Development Plan Review 247 
 248 
WHEREAS: Christopher Moran requests approval of their Shoreland Development Plan to expand an 249 
existing conforming single-family dwelling as well as construct a deck and patio on the property located 250 
at 20 Whippoorwill Ln (Tax Map 33 Lot 3) located in the residential-rural and shoreland overlay zones, 251 
hereinafter the “Development” and  252 
 253 
Pursuant to the Plan Review meetings conducted by the Town Planning Board as noted {in the plan 254 
review notes prepared for 12/10/2015}  255 
 256 
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Shoreland Development Plan Review 12/10/2015 
Site Walk  
Public Hearing  
Approval 12/10/2015 

 257 
And pursuant to the application and plan and other documents considered to be a part of a plan review 258 
decision by the Planning Board in this Finding of Fact consisting of the following (hereinafter the “Plan”): 259 
{as noted in the plan review notes prepared for 12/10/2015} 260 
 261 
1. Shoreland Development Plan Application, received November 23, 2015. 262 
2. Site Plan, Anderson Livingston Engineers, Inc. November 18, 2015 263 
 264 
NOW THEREFORE, based on the entire record before the Planning Board and pursuant to the applicable 265 
standards in the Land Use and Development Code, the Planning Board makes the following factual 266 
findings and conclusions:  267 
 268 
FINDINGS OF FACT 269 
 270 

Chapter 16.3 LAND USE ZONE REGULATIONS 271 
16.3.2.17.D Shoreland Overlay Zone 
1.d The total footprints of the areas devegetated for structures, parking lots and other impervious 
surfaces, must not exceed twenty (20) percent of the lot area, including existing development, except 
in the following zones… 
 
Findings: The proposed development increases the property’s devegetated area from 7.3% to 12.9%. 
 
Conclusion: The requirement appears to be met. 

Vote: __5_ in favor __0_ against _0__ abstaining 
 272 
 273 

Chapter 10 DEVELOPMENT PLAN APPLICATION AND REVIEW 274 
Article 10 Shoreland Development Review 275 

16.10.10.2 Procedure for Administering Permits 
D. An application will be approved or approved with conditions if the reviewing authority makes a 
positive finding based on the information presented. It must be demonstrated the proposed use will: 
1. Maintain safe and healthful conditions; 
 
Finding: The proposed development does not appear to have an adverse impact. 
 
Conclusion: This requirement appears to be met 

 
Vote: _5__ in favor _0__ against _0__ abstaining 

2. Not result in water pollution, erosion or sedimentation to surface waters; 
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Finding: Maine DEP Best Management practices will be followed for erosion and sedimentation 
control during site preparation and building construction (see conditions #2 and #3) to avoid impact 
on adjacent surface waters. 
 
Conclusion: This requirement appears to be met 

 
Vote: _5__ in favor _0__ against _0__ abstaining 

 276 
3. Adequately provide for the disposal of all wastewater; 
 
Finding: The proposed development is connecting to an existing septic system. 
 
Conclusion: This requirement appears to be met. 

 
Vote: _5__ in favor _0__ against __0_ abstaining 

4. Not have an adverse impact on spawning grounds, fish, aquatic life, bird or other wildlife habitat; 
 
Finding: Maine DEP Best Management practices will be followed for erosion and sedimentation 
control during site preparation and building construction (see conditions #2 and #3) to avoid impact 
on adjacent surface waters. These conditions should be added to the plan. 
 
Conclusion: The proposed development does not appear to have an adverse impact. With the 
suggested conditions #2 and #3, this standard appears to be met.  

 
Vote: _5__ in favor _0__ against _0__ abstaining 

5. Conserve shore cover and visual, as well as actual points of access to inland and coastal waters; 
 
Finding: Shore cover is not adversely impacted 
 
Conclusion: This requirement appears to be met. 

 
Vote: _5__ in favor _0__ against _0__ abstaining 

6. Protect archaeological and historic resources; 
 
Finding: There does not appears to be any resources impacted. 
 
Conclusion: This requirement appears to be met.  

 
Vote: _5__ in favor _0__ against _0__ abstaining 

7. Not adversely affect existing commercial fishing or maritime activities in a commercial 
fisheries/maritime activities district; 
 
Finding: The proposed development is not in the commercial fisheries/maritime use zone. 
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Conclusion: This requirement is not applicable. 
 

Vote: _4__ in favor _0__ against _1__ abstaining (Mr. Harris abstaining) 
8. Avoid problems associated with floodplain development and use; 
 
Finding: A portion of the property is located in Flood Hazard Zone A. The existing structures and 
proposed development is at a higher elevation and not in the flood hazard zone. The applicant may 
need to provide additional information or documentation, such as an elevation certificate, to the 
Code Enforcement Officer prior to obtaining a building permit.  
 
 
Conclusion: This requirement appears to be met. 

 
Vote: __5_ in favor _0__ against _0__ abstaining 

9. Is in conformance with the provisions of this code; 
 
Finding: The proposed development appears meets all dimensional standards of the R-RL zone and 
exists outside of the 100 foot setback from the Highest Annual Tide.  
 
Conclusion: This requirement appears to be met. 

 
Vote: _4__ in favor _0__ against _1__ abstaining (Mr. Harris abstaining) 

10. Be recorded with the York county Registry of Deeds. 
 
Finding: A plan suitable for recording has been prepared. 
 
Conclusion: As stated in the Notices to Applicant contained herein, shoreland Development plans 
must be recorded with the York County Registry of Deeds prior to the issuance of a building permit.  

 
Vote: _5__ in favor _0__ against _0__ abstaining 

 277 

Based on the foregoing Findings, the Planning Board finds the applicant has satisfied each of the review 278 
standards for approval and, therefore, the Planning Board approves the Shoreland Development Plan 279 
application of Christopher Moran, owner and applicant, to expand an existing conforming single-family 280 
dwelling located at 20 Whippoorwill Ln (Tax Map 33, Lot 3) in the Residential-Rural (R-RL) and Shoreland 281 
Overlay (OZ-SL-250’) zones and subject to any conditions or waivers, as follows:  282 

 283 

Waivers: None 284 

 285 

Conditions of Approval (to be depicted on final plan to be recorded): 286 

 287 
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6. No changes, erasures, modifications or revisions may be made to any Planning Board approved 288 
final plan. (Title 16.10.9.1.2) 289 

7. Applicant/contractor will follow Maine DEP Best Management Practices for all work associated 290 
with site and building construction to ensure adequate erosion control and slope stabilization. 291 

8. Prior to the commencement of grading and/or construction within a building envelope, as shown 292 
on the Plan, the owner and/or developer must stake all corners of the envelope. These markers 293 
must remain in place until the Code Enforcement Officer determines construction is completed 294 
and there is no danger of damage to areas that are, per Planning Board approval, to remain 295 
undisturbed. 296 

9. Prior to the issuance of any building permits a replanting plan must be submitted and approved 297 
by the Shoreland Resource Officer. 298 

10. No trees are to be removed without prior approval by the Code Enforcement Officer or the 299 
Shoreland Resource Officer. 300 

11. All Notices to Applicant contained herein (Findings of Fact dated 12/10/15). 301 

 302 

Conditions of Approval (not to be depicted on final plan): 303 

 304 

6.   Incorporate any plan revisions on the final plan as recommended by Staff, Planning Board or Peer 305 
Review Engineer, and submit for Staff review prior to presentation on final Mylar.  306 

 307 

The Planning Board authorizes the Planning Board Chair to sign the Final Plan and the Findings of Fact 308 
upon confirmation of compliance with any conditions of approval.  309 

 310 

Vote of   _5   in favor  0_   against   0_   abstaining 311 

 312 

APPROVED BY THE KITTERY PLANNING BOARD ON   December 10, 2015 313 

 314 

Notices to Applicant:  315 

 316 

5. Incorporate any plan revisions on the final plan as recommended by Staff, Planning Board or Peer 317 
Review Engineer, and submit for Staff review prior to presentation of final mylar.  318 

6. Prior to the release of the signed plans, the applicant must pay all outstanding fees associated with 319 
the permitting, including, but not limited to, Town Attorney fees, peer review, newspaper 320 
advertisements and abutter notification. 321 
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7. One (1) mylar copy of the final plan and any and all related state/federal permits or legal documents 322 
that may be required, must be submitted to the Town Planning Department for signing.  Date of 323 
Planning Board approval shall be included on the final plan in the Signature Block. After the signed 324 
plan is recorded with the York County Registry of Deeds, a mylar copy of the signed original must be 325 
submitted to the Town Planning Department. 326 

8. This approval by the Town Planning Board constitutes an agreement between the Town and the 327 
Developer, incorporating as elements the Development Plan and supporting documentation, the 328 
Findings of Fact, and any Conditions of Approval.  329 

Per Title 16.6.2.A - An aggrieved party with legal standing may appeal a final decision of the Planning 330 
Board to the York County Superior Court in accordance with Maine Rules of Civil Procedures Section 331 
80B, within forty-five (45) days from the date the decision by the Planning Board was rendered. 332 

 333 
ITEM 4 – Board Member Items/Discussion 334 
A. Election of officers and Board appointments 335 
 336 
Ms. Kalmar nominated Ms. Debbie Driscoll-Davis for Secretary of the Planning Board for the 2016 337 
calendar year.  338 
Ms. Grinnell seconded the nomination 339 
 340 
Motion passed 4-0-1 (Mr. Harris abstaining) 341 
 342 
Ms. Grinnell asked Mr. Harris why he chose to abstain his vote. Mr. Harris stated he was uncomfortable 343 
with elections in the absence of a full Board.  344 
 345 
Mr. Alesse nominated Ms. Karen Kalmar for Vice Chair of the Planning Board for the 2016 calendar year.  346 
Ms. Driscoll-Davis seconded the nomination 347 
 348 
Motion passed 4-0-1 (Mr. Harris abstaining) 349 
 350 
Ms. Driscoll-Davis nominated Ms. Ann Grinnell for Chair of the Planning Board for the 2016 calendar 351 
year. 352 
Ms. Kalmar seconded the nomination 353 
 354 
Motion passed 4-0-1 (Mr. Harris abstaining) 355 
 356 
Mr. Di Matteo reviewed the Board appointed Mr. Mark Alesse to the Kittery Port Authority for the 2016 357 
calendar year at the November 19, 2015 Planning Board meeting, and they may consider appointments 358 
to the Comprehensive Plan Committee as well as the Open Space Committee.  359 
 360 
Ms. Grinnell nominated Ms. Karen Kalmar to the Open Space Committee and Ms. Debbie Driscoll-Davis 361 
to the Comprehensive Plan committee for the 2016 calendar year. 362 
Mr. Alesse seconded the nomination 363 
 364 
Motion passed 4-0-1 (Mr. Harris abstaining) 365 
 366 
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B. Foreside Neighborhood Committee 367 
 368 
Terry Lockhead, 16 Old Armory Way, approached the podium to address the Board. Ms. Lockhead 369 
presented the Board with a proposal to revive the Foreside Design Review Committee with the intent of 370 
working with residents and the Planning Board to organize/prioritize goals of Foreside neighborhood 371 
residents, as well as generate volunteer involvement. Ms. Lockhead noted the proposal includes 372 
signatures of 12 residents who are in support of reviving the committee. Mr. Di Matteo noted the 373 
committee would need approval from Town Council to repopulate and Ms. Lockhead is seeking a letter 374 
of support from the Planning Board to present to Town Council.  375 
 376 
Ms. Driscoll-Davis inquired about the change of committee name from Foreside Design Review to 377 
Foreside Neighborhood Committee. Ms. Lockhead explained the name change was an attempt to 378 
broaden the scope of the committee, however she understand this could create unintended problems if 379 
it conflicts with the language used in the Town Code and is not against using the original Foreside Design 380 
Review title.  381 
 382 
Ms. Kalmar suggested it might be beneficial for the committee to work closely with the Comprehensive 383 
Plan Committee. Ms. Kalmar explained the Planning Board is a regulatory body while the Foreside 384 
Design Review was intended to focus on the broader, vision of the neighborhood. This topic is currently 385 
being addressed with the Comprehensive Plan Committee. Ms. Kalmar asked if it would be possible for 386 
the Foreside Design Review Committee and Comprehensive Plan Committee to interface with one 387 
another. Mr. Di Matteo affirmed. Ms. Lockhead clarified the board endorses reviving the Foreside 388 
Design Review Committee, and also suggests a collaboration with the Comprehensive Plan Committee.  389 
 390 
Ms. Grinnell asked the Board if they are in favor of reviving the Foreside Design Review Committee.  391 
Board responded 4-1-0 with Mr. Harris opposed  392 
 393 
Ms. Lockhead asked about next steps to reviving the Foreside Design Review Committee. Ms. Grinnell 394 
explained the committee currently exists in the Town Code, however it has been dormant and must go 395 
before Town Council to repopulate. Ms. Grinnell stated the Planning Board will produce a letter of 396 
support to Town Council to revive the committee. Mr. Di Matteo agreed to draft a letter of support to 397 
be reviewed by the Planning Board prior to submittal to Town Council.  398 
 399 
Ms. Grinnell also suggested Ms. Lockhead attend the next Comprehensive Plan Committee held 400 
Wednesday, January 20th, 2016 at 6pm in Conference Room A.  401 
 402 
C. Bylaw Revision 403 
 404 
Ms. Grinnell asked if the Board had any additional comments or revisions prior to voting. Ms. Kalmar 405 
suggested changing section one “Newly appointed members must attend..” to “Members must attend”. 406 
Mr. Alesse and Ms. Driscoll-Davis agreed.  407 
 408 
Ms. Driscol-Davis moved to accept revisions to Kittery Planning Board Bylaws. 409 
Ms. Kalmar seconded 410 
Motion approved 4-0-1 (Mr. Harris abstaining) 411 
 412 
ITEM 5 – Town Planner Items 413 
A. FEMA revised Zone A Flood Hazard Areas 414 
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Mr. Di Matteo explained the maps included in the Board’s packets are working maps sent out to 415 
municipalities prior to preliminary maps being set. Once preliminary maps are finalized, the formal 416 
appeal process will begin. This is expected to occur during the spring of 2016 with the appeal period 417 
occurring summer 2016. Maps are then expected to be finalized during the spring of 2017 and effective 418 
July 2017. The working maps in front of the Board are informational and no further action is required at 419 
this time.  420 
 421 
B. Code Amendment – Title 16.8.11 – Cluster Residential and Cluster Mixed-Use Development 422 
 423 
A discussion ensued on the draft changes to Title 16.8.11 that included the following actions to be 424 
reviewed at the January 14, 2016 Planning Board meeting: 425 

1. 16.8.11.1.C – staff will review the public roadway setback provided in neighboring town codes 426 
and produce a suggestion for Board consideration 427 

2. Review language of scenic road buffers to differentiate between buffering development from 428 
the road and impeding on scenic views. 429 

3. 16.8.20.1 – Break section to highlight A. noise pollution and B. vegetative buffers in order to 430 
avoid confusion of a relationship between the buffer and noise pollution.  431 

4. 16.8.11.5.A.5 – Change “The lots shown in the conventional subdivision sketch plan must be 432 
achieved without modifications to dimensional standards and shall not require a variance or 433 
waiver from the existing ordinances.” To “ The lots shown in the conventional subdivision sketch 434 
plan must comply with all local regulation within this code” 435 

5. 16.8.11.6.E.1 – Remove “and be comprised of” and replace with “and must include” 436 
6. 16.8.11.6.I.5 – Remove “the most restrictive requirement(s) shall apply” and replace with “The 437 

most restrictive requirement applies” 438 
 439 
Mr. Di Matteo presented the following updates to the Board 440 

1. Updated Title 16 Code books have been printed and a copy has been given to each Board 441 
member. Ms. Earldean Wells requested a copy. Mr. Di Matteo agreed. 442 

2. Ms. Catherine Harman has resigned from her duties as minute recorder. Ms. Rebecca Spitko will 443 
act as interim recorder for Planning Board meetings. 444 

 445 
Ms. Kalmar asked the Board if they should present suggestions from the Fire and Police chief regarding 446 
possible traffic pattern changes at the February workshop with Town Council. Ms. Driscoll-Davis 447 
recommended bringing this to the Comprehensive Plan Committee for them to include with the planned 448 
February public forum. Ms. Grinnell and Mr. Di Matteo agreed. 449 
 450 
Mr. Alesse moved to adjourn. 451 
Ms. Driscoll-Davis seconded 452 
Motion carried 5-0-0. 453 
 454 
The Kittery Planning Board meeting of December 10, 2015 adjourned at 7:28 p.m. 455 
 456 
Submitted by Rebecca Spitko, Assistant Town Planner, on December 15, 2015 457 
 458 
Disclaimer: The following minutes constitute the author's understanding of the meeting. Whilst every effort has been 459 
made to ensure the accuracy of the information the minutes are not intended as a verbatim transcript of comments at 460 
the meeting, but a summary of the discussion and actions that took place. For complete details, please refer to the 461 
video of the meeting on the Town of Kittery website at http://www.townhallstreams.com/locations/kittery-maine. 462 

http://www.townhallstreams.com/locations/kittery-maine


















































































































































































































 
 
 

PLAN REVIEW NOTES  January 14, 2016 
3 Knight Ave – M4 L70   
Shoreland Development Plan Review  

 

Town of Kittery Maine 
Town Planning Board Meeting 

January 14, 2016 
 
ITEM 2 – 3 Knight Ave – Shoreland Development Plan Review  
Action: Accept or deny plan application; Approve or deny plan. Owner/applicant Christopher G. Eckel 
requests consideration of plans to remove and reconstruct an unattached garage and implement several 
improvements to the lot including a stairway, two pathways and a retaining wall within 75 feet of a 
protected water body. The lot is located at 3 Knight Ave (Tax Map 4 Lot 70) in the Mixed Use – Kittery 
foreside (MU-KF), Shoreland Overlay (OZ-SL-250’) and Commercial Fisheries/Maritime Uses (OZ-
CFMU) zones. Agent is Ken Markley, North Easterly Surveying.  
 

PROJECT TRACKING 
REQ’D DESCRIPTION COMMENTS STATUS 

NO Sketch Plan  NA 

NO Site Walk   

YES Determination of 
Completeness  Scheduled for 1/14 

NO Public Hearing   

Yes Final Plan Review and 
Decision   

Plan Review Notes reflect comments and recommendations regarding applicability of Town Land Use Development Code, and standard 
planning and development practices. Only the PB makes final decisions on code compliance and approves, approves with conditions or 
denies final plans. Prior to the signing of the approved Plan any Conditions of Approval related to the Findings of Fact along with waivers 
and variances (by the BOA) must be placed on the Final Plan and recorded at the York County Registry of Deeds. PLACE THE MAP AND 
LOT NUMBER IN ¼: HIGH LETTERS AT LOWER RIGHT BORDER OF ALL PLAN SHEETS. As per Section 16.4.4.13 – Grading/Construction Final 
Plan Required. – Grading or construction of roads, grading of land or lots, or construction of buildings is prohibited until the original copy of 
the approved final plan endorsed has been duly recorded in the York County registry of deeds when applicable.  

 
 
Background 
Planning Board review of this project is required by 16.10.3.2 Other Development Review 
because it is located in the Shoreland Overlay Zone. The existing use is a non-conforming single-
family dwelling on a conforming lot. The entire lot is located within the 100-foot setback from 
the highest annual tide (HAT) of Piscataqua River. All front and side yard setbacks are met. 
 
The proposed development is to remove an existing garage and rebuild a larger, two car garage. 
In addition, the applicant requests consideration for several improvements to the property 
including: 

1. A stone stairway and 4 foot pathway leading from the proposed garage to an on-the-water 
shed  

2. A 4-foot pathway leading from the road to the entryway of the principal dwelling 
3. Two granite posts to identify walkway from pavement to house 
4. Retaining wall <4 feet high along the street frontage, existing conditions – eroding, 

totaling 65 square feet 
5. 100 square feet of cobblestone along the front perimeter of the house for storm water 

drainage 
 

ITEM 2 
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Staff Review 
 

• The existing garage is located within the 100-foot setback from the HAT, where volume 
and area calculations are required. Development on structures located within the required 
setback from a protected resource is subject to a lifetime limit of no more than thirty 
percent (30%).  Town records show no repairs or expansions on the property since 
January 1, 1989. The proposed development is within this maximum at 29.2% increased 
floor area and 15.9% increased volume.  
 

• The existing garage is set back 28.1 feet from the HAT.  The proposed garage does not 
result in a greater encroachment than the 28.1 feet, and therefore does not increase 
nonconformance.  
 

• The Mixed Use – Kittery Foreside zone has a 60% maximum building coverage standard. 
The existing building coverage level is 14.2%. The proposed building coverage level is 
15.9% and meets zone standard.  

 
• Maximum devegetated area in the Shoreland Overlay Zone in the Mixed Use – Kittery 

Foreside zone is 60%. The current devegetated area is 20.0% of the total property. The 
proposed development increases the devegetated coverage to 31.9% and meets zone 
standards. No tree clearing is requested for the proposed development.  
 

• The proposed development includes the addition of a stone stairway, a 4-foot walkway 
leading from the property’s garage to an on-the-water shed, and a 4-foot walkway from 
the road to the entryway of the existing principal structure. These features are not 
permissible within 75-feet from the HAT in the Shoreland Overlay Zone. 

 
• The plan shows an existing retaining wall in front of the entry to the principal dwelling. 

Due to working without a permit, a stop work order was issued on July 2, 2015 for this 
development. The applicant was directed by the Code Enforcement Officer to apply to 
the Planning Board for review and approval. The retaining wall, stairs directly in front of 
the house, and gravel area are not allowed within the 75 foot setback. Returning the area 
to its pre-development vegetative conditions will be required as part of the shoreland 
development plan’s approval. 
 

• The application also includes a proposed retaining wall to either support or replace an 
eroding retaining wall along Knight Avenue. The Code Enforcement and Shoreland 
Resource Officers reviewed the property and found the retaining wall to be structurally 
significant to support Knight Ave, however a replacement wall should be designed and 
approved by a professional engineer to ensure functionality. In addition, its size and 
dimensions need to be the minimum necessary to perform its intended use.  
 

With the recommendations listed below, the proposal for the expansion an existing garage appear 
to meet the standards of Title 16. The proposed development does not exceed devegetation or 
building coverage levels for the property and is within the expansion of a nonconforming 
structure regulatory limits.  
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Staff recommends the approval of this plan with the following modifications to the plan 
1. Indicate size and location of existing retaining wall along Knight Avenue 
2. Remove the proposed granite posts, stone stairway and both walkways from the plan 
3. Update devegetated coverage calculations to include only the proposed garage expansion 
4. Final plan must be stamped/signed by professional surveyor prior to mylar signing   
5. Revise plan to include a note that indicates the removal of the improvements constructed 

without a permit and plans to return to original grade and vegetated surface 
 

Recommendations 
Staff recommends the acceptance of the application as complete and a continuance, not to exceed 
90 days, for applicant to apply Board recommendations. The Board may wish to schedule a 
public hearing and/or site walk.  
 
Move to accept the Shoreland Development Plan application dated 12/23/2015 from 
Christopher Eckel for 3 Knight Avenue (Tax Map 4 Lot 70) in the Mixed Use-Kittery 
Foreside, Shoreland Overlay and Commercial Fisheries/Maritime Uses Zones… 
 
and 
 
Move to continue the Shoreland Development plan application dated 12/23/2015 from 
Christopher Eckel for 3 Knight Avenue (Tax Map 4 Lot 70) in the Mixed Use-Kittery 
Foreside, Shoreland Overlay and Commercial Fisheries/Maritime Uses Zone, not to exceed 
90-days. 
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Town of Kittery Maine 
Town Planning Board Meeting 

January 14, 2016 
 
ITEM 3 – 32 Seapoint Rd – Shoreland Development Plan Review 
Action: Accept or deny plan application; Approve or deny plan. Owner/Applicant Pop held, Inc 
requests consideration of plans to expand the principle dwelling unit located at 32 Seapoint Rd 
(Tax Map 64 Lot 27) in the Residential – Rural Conservation (R-RLC) and Shoreland Overlay 
(OZ-SL-250’) zones. Agent is Ken Markley, North Easterly Surveying. 
 

PROJECT TRACKING 
REQ’D DESCRIPTION COMMENTS STATUS 

 Board of Appeals Hardship Variance Request  Granted 12/8/2015 

NO Sketch Plan  NA 

NO Site Walk At the Board’s discretion  

YES Determination of 
Completeness  Scheduled for 1/14 

NO Public Hearing At the Board’s discretion  

Yes Final Plan Review and 
Decision  Feasible for 1/14 

Plan Review Notes reflect comments and recommendations regarding applicability of Town Land Use Development Code, and standard 
planning and development practices. Only the PB makes final decisions on code compliance and approves, approves with conditions or 
denies final plans. Prior to the signing of the approved Plan any Conditions of Approval related to the Findings of Fact along with waivers 
and variances (by the BOA) must be placed on the Final Plan and recorded at the York County Registry of Deeds. PLACE THE MAP AND 
LOT NUMBER IN ¼: HIGH LETTERS AT LOWER RIGHT BORDER OF ALL PLAN SHEETS. As per Section 16.4.4.13 – Grading/Construction Final 
Plan Required. – Grading or construction of roads, grading of land or lots, or construction of buildings is prohibited until the original copy of 
the approved final plan endorsed has been duly recorded in the York County registry of deeds when applicable.  

 
 
Background 
Planning Board review of this project is required by 16.10.3.2 Other Development Review 
because it is located in the Shoreland Overlay Zone. The existing use is a non-conforming single-
family dwelling on a non-conforming lot. The majority of the existing dwelling is located within 
the 100-foot setback from a tidal wetland and the front yard setback standard for the Residential 
Rural Conservation (R-RLC) zone is not met. Side yard setbacks are met. The lot does not meet 
the minimum lot size or minimum land area per dwelling unit standard for the R-RLC zone.  
 
The proposed development is a 290 sq. ft. expansion of the existing principal dwelling to allow 
for a second bedroom and additional bathroom.  
 

ITEM 3 
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Staff Review 
The majority of the existing structure is located within the 100-foot setback from the upland edge 
of the tidal wetland where volume and area calculations are required. Development on structures 
located within the required setback from a protected re source is subject to a lifetime limit of no 
more than thirty percent (30%).  The proposed development is within this maximum at 17.4%.  
 
The Residential – Rural Conservation zone has a 6% maximum building coverage standard. The 
existing and proposed building coverages are 5.2% and 6.3%, respectively. The applicant 
submitted a hardship variance application and appeared before the Board of Appeals on 
December 8, 2015. The applicant was granted a hardship variance to increase the maximum 
building coverage standard from 6% to 6.3% (Letter of Decision attached). The proposed 
development may not exceed a building coverage of 6.3%. 
 
Maximum devegetated area in the shoreland overlay zone is 20% of the lot. The current 
devegetated area is 14.1%. The proposed development increases the devegetated coverage to 
15.2% . No clearing is being requested for the proposed development.  
 
The existing structure is set back 14.4’ from the road and does not meet the 40-foot front yard 
setback required in the R-RLC zone. The proposed development does not result in a greater 
encroachment and therefore does not increase nonconformance.  
            
The proposal for the expansion of an existing single family dwelling appears to meet the 
standards of Title 16. The proposed development does not increase nonconformity of the existing 
lot or dwelling and does not exceed devegetation coverage and, with the Board of Appeals 
variance, does not exceed building coverage levels for the property.  
 
Staff recommends the approval of this plan with minor changes to the plan 

1. Replace building coverage standard from 20% to 6% to reflect R-RLC zone standards 
2. Include a reference to the granted hardship variance as a note on the plan 
3. Submit a diagram to illustrate calculations for the increase in floor area and volume to staff 

 
Recommendations 
The proposed development appears to meet the requirements of Title 16, as described with the 
conditions included in draft findings of fact. After accepting the application the board should 
determine if a public hearing is warranted or necessary.  
 
The Board may first accept the plan application. 
 
Move to accept the Shoreland Development Plan application dated 10/21/2015 from Pop Held, 
Inc for 32 Seapoint Road (Tax Map 64 Lot 27) in the Residential-Rural Conservation and 
Shoreland Overlay Zones… 
 
The Board may move to approve with conditions (suggestions provided below) and proceed to 
reading and voting on the Findings of Fact. 
 
Move to grant approval with conditions for the Shoreland Development Plan application dated 
10/21/2015 from Pop Held, Inc for 32 Seapoint Road (Tax Map 64 Lot 27) in the Residential-
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Rural Conservation and Shoreland Overlay Zones upon the review and voting, in the 
affirmative, on the Findings of Fact… 
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Kittery Planning Board  UNAPPROVED 
 
Findings of Fact 
For 32 Seapoint Road 
Shoreland Development Plan Review 
 
WHEREAS: Pop Held, Inc requests approval of their Shoreland Development Plan to expand an 
existing conforming single-family dwelling on the property located at 32 Seapoint Road (Tax 
Map 64 Lot 27) located in the residential-rural conservation and shoreland overlay zones, 
hereinafter the “Development” and  
 
Pursuant to the Plan Review meetings conducted by the Town Planning Board as noted {in the 
plan review notes prepared for 1/14/2016}  
 
Hardship Variance Granted 12/8/2015 
Shoreland Development Plan Review 1/14/2016 
Site Walk  
Public Hearing  
Approval 1/14/2016 
 
And pursuant to the application and plan and other documents considered to be a part of a plan 
review decision by the Planning Board in this Finding of Fact consisting of the following 
(hereinafter the “Plan”): {as noted in the plan review notes prepared for 12/10/2015} 
 
1. Shoreland Development Plan Application, received 10/21/2015. 
2. Site Plan, Anderson Livingston Engineers, Inc. October 21, 2015 
 
NOW THEREFORE, based on the entire record before the Planning Board and pursuant to the 
applicable standards in the Land Use and Development Code, the Planning Board makes the 
following factual findings and conclusions:  
 
FINDINGS OF FACT 
 

Chapter 16.3 LAND USE ZONE REGULATIONS 
16.3.2.17.D Shoreland Overlay Zone 
1.d The total footprints of the areas devegetated for structures, parking lots and other impervious 
surfaces, must not exceed twenty (20) percent of the lot area, including existing development, 
except in the following zones… 
 
Findings: The proposed development increases the property’s devegetated area from 14.1% to 
15.2%. 
 
Conclusion: The requirement appears to be met. 

Vote: ___ in favor ___ against ___ abstaining 
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Chapter 16.7 GENERAL DEVELOPMENT REQUIREMENTS 
Article III Nonconformance 

16.7.3.1 Prohibitions and Allowances 
A. Except as otherwise provided in this Article, a nonconforming conditions must not be 
permitted to become more nonconforming 
 
Finding: The existing structure does not meet the 40-foot front yard setback required in the R-
RLC zone. The proposed development does not result in setbacks less than those existing and 
therefore does not increase nonconformance. 
 
Conclusion: The requirement appears to be met. 
 

Vote: ___ in favor ___ against ___ abstaining 
16.7.3.5 Types of Nonconformance 
16.7.3.5.5 Nonconforming Structure Repair and/or Expansion  
A. A nonconforming structure may be repaired or maintained and may be expanded in 
conformity with the dimensional requirements, such as setback, height, etc., as contained in this 
Code. If the proposed expansion of a nonconforming structure cannot meet the dimensional 
requirements of this Code, the Board of Appeals or the Planning Board (in cases where the 
structure is located in a Shoreland Overlay or Resources Protection Overlay Zone) will review 
such expansion application and may approve proposed changes provided the changes are no 
more conforming than the existing condition and the Board of Appeals or the Planning Board (in 
cases where the structure is located in a Shoreland overlay or Resources Protection Overlay 
Zone) makes its decision per section 16.6.6.2. 
 
See 16.6.6.1 and its reference to 16.6.6.2 below.  
16.6.6 Basis for Decision 
16.6.6.1.B In hearing appeals/requests under this Section, the Board of Appeals [note: 
Planning Board is also subject to this section per 16.7.3.5.5 above] must use the following 
criteria as the basis of a decision: 
1. Proposed use will not prevent the orderly and reasonable use of adjacent properties or of 
properties in adjacent use zones; 
2. Use will not prevent the orderly and reasonable use of permitted or legally established uses in 
the zone wherein the proposed use is to be located, or of permitted or legally established uses in 
adjacent use zones; 
3. Safety, the health, and the welfare of the Town will not be adversely affected by the proposed 
use or its location; and 
4. Use will be in harmony with and promote the general purposes and intent of this Code. 
 
The Board must also give consideration to the factors listed in 16.6.6.2. 
 
Finding: The proposed development does not have an adverse impact on the use of adjacent 
properties, permitted or legally established uses in this, or adjacent, zones or the health, safety 
and impact of the Town. 
 
Conclusion: The requirement appears to be met. 

Vote: ___ in favor ___ against ___ abstaining 
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16.7.3.6 Nonconforming Structures in Shoreland and Resource Protection Zones 
16.7.3.6.1 Nonconforming Structure Expansion 
A nonconforming structure may be added to, or expanded, after obtaining Planning Board 
approval and  a permit from the Code Enforcement Officer. Such addition or expansion must not 
increase the non- conformity of the structure and must be in accordance with the subparagraphs 
[A through C] below.  
A.  After January 1, 1989, if any portion of a structure is less than the required setback from the 
normal high-water line of a water body or tributary stream or the upland edge of a wetland, that 
portion of the structure will not be permitted to expand, as measured in floor area or volume, by 
thirty percent (30%) or more during the lifetime of the structure. 
B.  If a replacement structure conforms to the requirements of Section 16.7.3.6.1.A and is less 
than the required setback from a water body, tributary stream or wetland, the replacement 
structure will not be permitted to expand if the original structure existing on January 1, 1989, 
has been expanded by 30% in floor area and volume since that date. 
C. Whenever a new, enlarged or replacement foundation is constructed under a nonconforming 
structure, the structure and new foundation must be placed such that the setback requirement is 
met to the greatest practical extent as determined by the Planning Board, basing its decision on 
the criteria specified in Section 16.7.3.5.2 – Relocation, below. If the completed foundation does 
not extend beyond the exterior dimensions of the structure, except for expansion in conformity 
with Section 16.7.3.5.3, above, and the foundation does not cause the structure to be elevated by 
more than three (3) additional feet, as measured from the uphill side of the structure (from 
original ground level to the bottom of the first floor sill), it will not be considered to be an 
expansion of the structure. 
 
Finding: The majority of the existing structure is located within the 100-foot setback from the 
upland edge of the tidal wetland where volume and area calculations are required. Development 
on structures located within the required setback from a protected water source is subject to a 
lifetime limit of thirty percent (30%).  The proposed development is within this maximum at 
17.4%.  
 
 
Conclusion: This requirement appears to be met. 

Vote: ___ in favor ___ against ___ abstaining 
 

Chapter 10 DEVELOPMENT PLAN APPLICATION AND REVIEW 
Article 10 Shoreland Development Review 

16.10.10.2 Procedure for Administering Permits 
D. An application will be approved or approved with conditions if the reviewing authority makes 
a positive finding based on the information presented. It must be demonstrated the proposed use 
will: 
1. Maintain safe and healthful conditions; 
 
Finding: The proposed development does not appear to have an adverse impact. 
 
Conclusion: This requirement appears to be met 

 
Vote: ___ in favor ___ against ___ abstaining 
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2. Not result in water pollution, erosion or sedimentation to surface waters; 
 
Finding: Maine DEP Best Management practices will be followed for erosion and sedimentation 
control during site preparation and building construction (see conditions #2 and #3) to avoid 
impact on adjacent surface waters. 
 
Conclusion: This requirement appears to be met 

Vote: ___ in favor ___ against ___ abstaining 
 
3. Adequately provide for the disposal of all wastewater; 
 
Finding: The proposed development is connecting to an existing septic system. 
 
Conclusion: This requirement appears to be met. 

Vote: ___ in favor ___ against ___ abstaining 
4. Not have an adverse impact on spawning grounds, fish, aquatic life, bird or other wildlife 
habitat; 
 
Finding: Maine DEP Best Management practices will be followed for erosion and sedimentation 
control during site preparation and building construction (see conditions #2 and #3) to avoid 
impact on adjacent surface waters. These conditions should be added to the plan. 
 
Conclusion: The proposed development does not appear to have an adverse impact. With the 
suggested conditions #2 and #3, this standard appears to be met.  

Vote: ___ in favor ___ against ___ abstaining 
5. Conserve shore cover and visual, as well as actual points of access to inland and coastal 
waters; 
 
Finding: Shore cover is not adversely impacted 
 
Conclusion: This requirement appears to be met. 

Vote: ___ in favor ___ against ___ abstaining 
6. Protect archaeological and historic resources; 
 
Finding: There does not appears to be any resources impacted. 
 
Conclusion: This requirement appears to be met.  

Vote: ___ in favor ___ against ___ abstaining 
7. Not adversely affect existing commercial fishing or maritime activities in a commercial 
fisheries/maritime activities district; 
 
Finding: The proposed development is not in the commercial fisheries/maritime use zone. 
 
Conclusion: This requirement is not applicable. 

Vote: ___ in favor ___ against ___ abstaining 
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8. Avoid problems associated with floodplain development and use; 
 
Finding: The proposed development is not located within a flood zone 
 
 
Conclusion: This requirement appears to be met. 

 
Vote: ___ in favor ___ against ___ abstaining 

9. Is in conformance with the provisions of this code; 
 
Finding: The proposed development conforms to Title 16 with the exception of building 
coverage. The Residential – Rural Conservation zone has a 6% maximum building coverage 
standard. The existing and proposed building coverage levels are 5.2% and 6.3%, respectively. 
The applicant was granted a hardship variance through the Kittery Board of Appeals to increase 
the maximum building coverage standard from 6% to 6.3% at the December 8, 2015 meeting. 
The proposed development may not exceed 6.3%. 
 
 
Conclusion: This requirement appears to be met. 

 
Vote: ___ in favor ___ against ___ abstaining 

10. Be recorded with the York county Registry of Deeds. 
 
Finding: A plan suitable for recording has been prepared. 
 
Conclusion: As stated in the Notices to Applicant contained herein, shoreland Development 
plans must be recorded with the York County Registry of Deeds prior to the issuance of a 
building permit.  

 
Vote: ___ in favor ___ against ___ abstaining 

 
Based on the foregoing Findings, the Planning Board finds the applicant has satisfied each of the 
review standards for approval and, therefore, the Planning Board approves the Shoreland 
Development Plan Application of Pop Held, Inc, owner and applicant, to expand an existing 
conforming single-family dwelling located at 32 Seapoint Road (Tax Map 64, Lot 27) in the 
Residential-Rural Conservation(R-RL) and Shoreland Overlay (OZ-SL-250’) zones and subject 
to any conditions or waivers, as follows:  
 

Waivers: None 
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Conditions of Approval (to be depicted on final plan to be recorded): 
 

1. No changes, erasures, modifications or revisions may be made to any Planning Board 
approved final plan. (Title 16.10.9.1.2) 

2. Applicant/contractor will follow Maine DEP Best Management Practices for all work 
associated with site and building construction to ensure adequate erosion control and 
slope stabilization. 

3. Prior to the commencement of grading and/or construction within a building envelope, as 
shown on the Plan, the owner and/or developer must stake all corners of the envelope. 
These markers must remain in place until the Code Enforcement Officer determines 
construction is completed and there is no danger of damage to areas that are, per 
Planning Board approval, to remain undisturbed. 

4. No trees are to be removed without prior approval by the Code Enforcement Officer or 
the Shoreland Resource Officer. 

5. All Notices to Applicant contained herein (Findings of Fact dated 1/14/2016). 

 
Conditions of Approval (not to be depicted on final plan): 
 

6.   Incorporate any plan revisions on the final plan as recommended by Staff, Planning Board 
or Peer Review Engineer, and submit for Staff review prior to presentation on final Mylar.  

 
The Planning Board authorizes the Planning Board Chair to sign the Final Plan and the 
Findings of Fact upon confirmation of compliance with any conditions of approval.  

 
Vote of   _   in favor  _   against   _   abstaining 

 
APPROVED BY THE KITTERY PLANNING BOARD ON   January 14, 2016 

 
Notices to Applicant:  
 
1. Incorporate any plan revisions on the final plan as recommended by Staff, Planning Board or 

Peer Review Engineer, and submit for Staff review prior to presentation of final mylar.  

2. Prior to the release of the signed plans, the applicant must pay all outstanding fees associated 
with the permitting, including, but not limited to, Town Attorney fees, peer review, 
newspaper advertisements and abutter notification. 

3. One (1) mylar copy of the final plan and any and all related state/federal permits or legal 
documents that may be required, must be submitted to the Town Planning Department for 
signing.  Date of Planning Board approval shall be included on the final plan in the Signature 
Block. After the signed plan is recorded with the York County Registry of Deeds, a mylar 
copy of the signed original must be submitted to the Town Planning Department. 
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4. This approval by the Town Planning Board constitutes an agreement between the Town and 
the Developer, incorporating as elements the Development Plan and supporting 
documentation, the Findings of Fact, and any Conditions of Approval.  

Per Title 16.6.2.A - An aggrieved party with legal standing may appeal a final decision of the 
Planning Board to the York County Superior Court in accordance with Maine Rules of Civil 
Procedures Section 80B, within forty-five (45) days from the date the decision by the Planning 
Board was rendered. 
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Town of Kittery 
 Planning Board Meeting  
 January 14, 2016  
 
Town Code Amendments – 16.8.11 - Cluster Residential and Cluster Mixed-Use Development. 
(Ordained 9/24/2012; effective 10/25/2012); 16.8.11.1 Purpose; 16.8.11.3 Dimension Standards 
Modifications; 16.8.11.5 Application Procedure; 16.8.11.6 Standards; 16.8.20.1 Green Strip 
Action: review amendment and schedule a public hearing. The proposed amendments provide clarity with 
regard to open space and other requirement standards in cluster residential and cluster mixed-use 
development 
 
PROJECT TRACKING 

REQ’D ACTION COMMENTS STATUS 
NO Workshop  5/28/2015 

YES Initial Planning Board Meeting  12/10/2015 

NO Secondary Planning Board Meeting  Scheduled for 
1/14/2016 

YES Public Hearing (special notice requirements)  Feasible for 
1/28/2016 

YES Review/Approval/ 
Recommendation to Town Council   

 
Background 
 
This group of amendments was developed over the course of several months, was reviewed at the workshop 
on May 28, 2015 and revised December 10, 2015. The amendments were revised again for review at the 
January 14, 2016 Planning Board meeting, with recommendations from the Board. 
 
Review 
 
Attached for the Board’s consideration are amendments to Article XI of Title 16.8 
 
Recommendation 
 
If the Planning Board is amenable to the proposed amendments and/or along with any revisions they find 
is warranted, the Board can… 
 
…move to schedule a public hearing for Town Code Amendments, Title 16.2 Definitions, Title 
16.8.8.2.3 Applicability, and 16.10.7.2 Final Plan Application Submittal Content on February 25, 2016. 
 

ITEM 4 
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Article XI. Cluster Residential and Cluster Mixed-Use Development.  (Ordained 9/24/12; effective 1 
10/25/12) 2 
 3 
16.8.11.1 Purpose. 4 
To implement adopted Comprehensive Plan policies regarding the Town’s natural, scenic, marine, 5 
cultural and historic resources, land use patterns and recreation and open space, this Article is intended 6 
to encourage and allow new concepts and innovative approaches to housing/commercial development 7 
and environmental design so development will be a permanent and long-term asset to the Town, while in 8 
harmony with the natural features of the land, water and surrounding development.  Objectives include: 9 
 10 

A. efficient use of the land and water, with small networks of utilities and streets; 11 
B. preservation of contiguous, unfragmented open space and creation of recreation areas; 12 
C. maintenance of rural character, by means of preserving farmland, forests and rural viewscapes, 13 

preserving backlots beyond 100 feet from the public roadway, and buffering scenic roads; 14 
D. preservation of areas with the highest ecological value  15 
E. location of buildings and structures on those portions of the site most appropriate for 16 

development; 17 
F. creation of a network of contiguous open spaces or ‘greenways’ by linking the common open 18 

spaces within the site and to open space on adjoining lands wherever possible; 19 
G. reduction of impacts on water resources by minimizing land disturbance and the creation of 20 

impervious surfaces and stormwater runoff; 21 
H. preservation of historic, archaeological, and cultural features; and 22 
I. minimization of residential development impact on the municipality, neighboring properties, and 23 

the natural environment. 24 
 25 
 26 
 27 
 28 
16.8.11.3 Dimension Standards Modifications. 29 
Notwithstanding other provisions of this Code relating to dimensional standards, the Planning Board, in 30 
reviewing and approving proposed residential or mixed-use development under this Article, may modify 31 
said dimensional standards to permit flexibility in approaches to site design in accordance with the Code 32 
standards. The Board may allow subdivision or site development with modified dimensional standards 33 
where the Board determines the benefit of a cluster development is consistent with the Code. For the 34 
purposes of this article, dimensional standards includes only, lot size, lot coverage, street frontage and 35 
yard setback requirements. Such modifications may not be construed as granting variances to relieve 36 
hardship. 37 
 38 
 39 
16.8.11.5 Application Procedure. 40 
All development reviewed under this Article is subject to the application procedures in Chapter 16.10, 41 
Development Plan Application and Review, and the following: 42 
 43 

A. In addition to the requirements of Chapter 16.10, the following are required at submittal of the 44 
Sketch Plan: 45 

 46 
1. Calculations and maps to illustrate: 47 
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a. proposed dimensional modifications and the dimensional standards required in the zone 48 
in which the development will be located; 49 

b. All land area identified in Title 16.7.8 Net Residential Acreage; and (Ordained 9-28-15) 50 
c. Net Residential Density; and 51 
d. open space as defined in Section 16.8.11.6.D.2 of this Article. 52 

 53 
2. A map showing constraints to development, such as, but not limited to, wetlands, resource 54 
protection zones, shoreland zones, deer wintering areas, side slopes in excess of thirty-three 55 
percent (33%), easements, rights-of-way, existing roads, driveway entrances and intersections, 56 
existing structures, and existing utilities. 57 
 58 
3. A written statement describing the ways the proposed development furthers the purpose and 59 
objectives of this Article, including natural features which will be preserved or enhanced. Natural 60 
features include, but are not limited to, moderate-to-high value wildlife and waterfowl habitats, 61 
important agricultural soils, moderate-to-high yield aquifers and important natural or historic sites 62 
worthy of preservation. 63 
 64 
4. The location of each of the proposed building envelopes.  Only developments having a total 65 
subdivision or site plan with building envelopes will be considered. 66 
 67 
5.  The Planning Board may require a sketch plan showing a conventional nonclustered 68 
subdivision layout to determine the maximum number of lots/dwelling units to be permitted. The 69 
lots shown in the conventional subdivision sketch plan must comply with all regulations as stated 70 
in this code.   71 

 72 
 73 
 74 
16.8.11.6 Standards. 75 
 76 
E. Open Space Requirements: 77 
 78 

1. Open space must contain equal at least 50% of the total area of the property, and no less 79 
than 30% of the total net residential acreage, as defined and must include no less than 50% of the 80 
property’s total net residential acreage. 81 
 82 
2.     Total calculated open space must be designated as follows (See Open Space definitions 83 
Section 16.2): a. Open Space, Reserved; b. Open Space, Common; and/or c. Open Space, Public 84 
 85 
3. The use of any open space may be further limited or controlled by the Planning Board at the 86 
time of final approval, where necessary, to protect adjacent properties or uses. 87 
 88 
4. Open space must be deeded in perpetuity for the recreational amenity and environmental 89 
enhancement of the development and be recorded as such.  Such deed provisions may include 90 
deed/plan restrictions, private covenants, or arrangements to preserve the integrity of open spaces 91 
and their use as approved by the Planning Board. 92 
 93 
5. Open space must also be for preserving large trees, tree groves, woods, ponds, streams, 94 
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glens, rock outcrops, native plant life, and wildlife cover as identified in applicant’s written 95 
statement. In the Business Park (BP) zone, open space may be both man-made and natural. Man-96 
made open space must be for the development of recreational areas, pedestrian ways and 97 
aesthetics that serve to interconnect and unify the built and natural environments. 98 
 99 
6. Open space should be in a contiguous form of unfragmented land to protect natural 100 
resources, including plant and wildlife habitats. For the purposes of this article contiguous and 101 
unfragmented means land that is optimal in area and shape for its intended use as identified by 102 
qualified conservation agencies or applicable organizations and determined by the Planning 103 
Board. 104 
 105 
7. A portion of the open space should be in close proximity to other open spaces used for 106 
recreation (e.g. a common green, multi-purpose athletic field, gardens, and playgrounds). 107 
 108 
8. Open space must include preservation of areas with the highest ecological value as identified 109 
on specialized mapping such as Beginning with Habitat or identified by a qualified conservation 110 
agency or organization, such as, Maine Inland Fish and Wildlife, Maine DEP, U.S. Fish and 111 
Wildlife, the Kittery Open Space Committee, Kittery Land Trust or another bona fide party.  The 112 
final allocation, location and shape of the open space to be determined by the Planning Board. 113 
 114 

 115 
 116 
 117 
I. The developer must take into consideration the following points, and illustrate the treatment of 118 
buildings, structures, spaces, paths, roads, service and parking areas, recreational facilities, and any 119 
other features determined by the Planning Board to be a part of the proposed development. 120 
 121 

1. Orientation. Buildings, view corridors and other improvements are to be designed so scenic 122 
vistas and natural features are integrated into the development.  Buildings should be sited to 123 
consider natural light and ventilation.  124 
 125 
2. Utility Installation. All utilities are to be installed underground, wherever possible. The 126 
Planning Board must require the developer to adopt a prudent avoidance approach when 127 
permitting above ground electrical service installations. Transformer boxes, pumping stations and 128 
meters must be located so as not to be unsightly or hazardous to the public. 129 
 130 
3. Recreation. Facilities must be provided consistent with the development proposal. Active 131 
recreation requiring permanent equipment and/or modification of the site may not be located within 132 
the wetland setback areas or contiguous reserved open space areas. 133 
 134 
4. Buffering. Planting, landscaping, form and siting of building and other improvements, or 135 
fencing and screening must be used to integrate the proposed development with the landscape 136 
and the character of any surrounding development. 137 
 138 
5. Development Setbacks. 139 
Setbacks from wetlands and water bodies, must demonstrate compliance to Table 16.9 of Chapter 140 
16.9.4.3.  These setbacks must be permanently maintained as no cut, no disturb buffer areas.  If 141 
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the setback areas are not of substantial vegetation to provide a sufficient buffer, the Planning 142 
Board may require additional plantings. Wherever cluster development is subject to conflicting 143 
setback requirements, the most restrictive requirement applies. 144 

 145 
 146 
16.8.20.1 Green Strip. 147 
 148 

A. Subdivision design must minimize the possibility of noise pollution either from within or without 149 
the development (from highway or industrial sources) by providing and maintaining a green strip at 150 
least twenty (20) feet wide between the abutting properties that are so endangered. 151 

 152 
B.  Subdivision design must maintain a green strip of no less than fifty (50) feet along scenic 153 
roadways, as described in the Comprehensive Plan. 154 
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Town of Kittery 
Planning Board Meeting 

January 14, 2016 
 
ITEM 5 – Town Code Amendments – 16.10.3 – Development Plan Review and Approval Process; 1 
16.10.3.2 Other Development Review; 16.10.3.4 Shoreland Development Review; 16.10.10 Shoreland 2 
Development Review; 16.10.10.1.1 Permits Required; 16.10.10.1.2 Permit Application; 16.10.10.2 3 
Procedure for Administering Permits 4 
Action: review amendment and schedule a public hearing. The proposed amendments address plan review 5 
procedures for development applications located in the Shoreland Overlay Zone.  6 
 
PROJECT TRACKING 

REQ’D ACTION COMMENTS STATUS 

NO Workshop   

YES Initial Planning Board Meeting Scheduled for 1/14/2016  

NO Secondary Planning Board Meeting   

YES Public Hearing (special notice requirements)   

YES 
Review/Approval/ 

Recommendation to Town Council 
  

 

Background 
 
This group of amendments is developed to respond to the many review applications the Board receives that 
do not include development within the 100 or 75 foot setback in the Shoreland zone but still needs planning 
board approval, per 16.10.3.2 for the determination of devegetated area.  Other minor changes are included 
for clarity and form. 
 
Review 
 
Attached for the Board’s consideration are amendments to Article XI of Title 16.10.3.2 and the definition 
of development in 16.2.2. 
 
Recommendation 
 
If the Planning Board is amenable to the proposed amendments and/or along with any revisions they find 
is warranted, the Board can… 
 
…move to schedule a public hearing for Town Code Amendments, Title 16.2 Definitions, Title 
16.10.3.2 Other Development Review, 16.10.3.4 Shoreland Development Review and 16.10.10 Shoreland 
Development Review on February 25, 2016. 

ITEM 5 
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16.2.2 Definitions. 7 
Development means: 8 
1) a change in land use involving alteration of the land, water or vegetation, or  9 
2) the addition or alteration of structures or other construction not naturally occurring. 10 
 11 
________________________________________________________________________________ 12 
 13 
Article III. Development Plan Review and Approval Process 14 
 15 
16.10.3.1 General Development, Site, and Subdivision Plans Review. 16 
All proposed development including site, subdivision, business use and other development must be 17 
reviewed for conformance with the procedures, standards and requirements of this Code by the Planning 18 
Board except as provided herein, but in all cases by the Town Planner and Code Enforcement Officer and 19 
where required the Board of Appeals as provided herein. 20 
 21 
16.10.3.2 Other Development Review. 22 
An applicant or applicant’s authorized agent must obtain Planning Board approval in accordance with this 23 
Code for all development except the following, unless proposed development is subject to a Shoreland 24 
Development Plan Review requiring Board approvallocated within the Shoreland Overlay or Resource 25 
Protection Overlay Zones: 26 
 27 
A. Single and duplex family dwellings, except if within either a Shoreland or Resource Protection 28 
Overlay Zone, in addition to other criteria specified in Article X of Chapter 16.10, applicable to the 29 
granting of a special exception use request, the Planning Board must review and may approve a 30 
development plan for a one to two family residential structure, including driveways provided the applicant 31 
meets all of the applicable provisions of the Town Code including Design and Performance Standards.   32 
 33 
B. Expansion of existing use where the expanded use will require fewer than six additional parking 34 
spaces. 35 
 36 
C. Division of land into lots (i.e., two lots) which division is not otherwise subject to Planning Board 37 
review as a subdivision.  38 
 39 
D. Business use as provided in Section16.4.3.5. 40 
 41 
 42 
16.10.3.4 Shoreland Development Review. 43 
 44 
A. All development in the Shoreland, Resource Protection, and Commercial Fisheries/Maritime Uses 45 
Overlay Zones involving the use, expansion, change or replacement of an existing use or structure, or 46 
renewal of a discontinued non-conforming use must be reviewed and approved as provided in 16.10.10 47 
and elsewhere in this Code, and tracked as a shoreland development for reporting purposes. 48 
 49 
B. All development in the Shoreland, Resource Protection, and Commercial Fisheries/Maritime Uses 50 
Overlay Zones other must be approved by the Planning Board except for the following:” 51 
 52 
 1. Proposed development that is located outside the required setback for principal and accessory 53 

structures as identified in 16.3.2.17.D.2. and is not subject to Planning Board review as explicitly 54 
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required elsewhere in this Title.  Such proposed development must be reviewed and approved by the 55 
Code Enforcement Officer (CEO) prior to issuing a building permit.  The total devegetated area of the 56 
lot (that portion within the Shoreland Overlay Zone) must be calculated by the applicant and verified by 57 
the CEO and recorded in the Town’s property records.  This subsection does not include any 58 
development proposed in the Resource Protection and Stream Protection Overlay Zones. 59 

 60 
 2. Piers, docks, wharfs, bridges and other structures and uses extending over or below the Highest 61 

Annual Tide (HAT) elevation, subject to review and approval by the Port Authority as outlined in Title 62 
16.11 Marine related development. 63 

 64 
 3. Division of a conforming parcel that would result in the creation of fewer than three (3) conforming 65 

lots or dwelling units in a five (5) year period, 66 
 67 
 4. Timber harvesting and clearing of vegetation for activities other than timber harvesting which are 68 

subject to review and approval by the Shoreland Resource Officer or Code Enforcement Officer. 69 
 70 
 71 
 72 
Article X. Shoreland Development Review 73 
 74 
16.10.10.1 General. 75 
 76 
16.10.10.1.1 Permits Required. 77 
 78 
A. After the effective date of this code, no person may, without first obtaining a permit, engage in any 79 
activity or use of land or structure requiring a permit in the shoreland or resource protection overlay zones 80 
in which such activity or use would occur, or expand, change or replace an existing use or structure, or 81 
renew a discontinued nonconforming use. 82 
 83 
B. When replacing an existing culvert, the watercourse must be protected so that the crossing does not 84 
block fish passage, and adequate erosion control measures must be taken to prevent sedimentation of 85 
the water in the watercourse. 86 
 87 
C. A permit is not required for the replacement of an existing road culvert provided the replacement 88 
culvert is not: 89 
 90 
1. More than one standard culvert size larger in diameter than the culvert being replaced, 91 
 92 
2. More than twenty-five (25) percent longer than the culvert being replaced, and 93 
 94 
3. Longer than seventy-five (75) feet. 95 
 96 
D. A permit is not required for an archaeological excavation provided the excavation is conducted by an 97 
archaeologist listed on the State Historic Preservation Officer’s level 1 or level 2 approved list, and 98 
unreasonable erosion and sedimentation is prevented by means of adequate and timely temporary and 99 
permanent stabilization measures. 100 
 101 
E. Any permit required by this Section is in addition to any other permit required by other law or 102 
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ordinance. 103 
 104 
16.10.10.1.2 Permit Application. 105 
 106 
A. Every applicant for a Shoreland Development Review permit must complete and submit a completed 107 
Kittery application form and a site plan drawn to scale and as indicated in in Section 16.10.5.2B, to the 108 
Code Enforcement Officer appropriate official as indicated in Section 16.10.5.2B. 109 
 110 
B. All applications must be signed by the owner, owners or lessee of the property or other person 111 
authorizing the work, certifying that the information in the application is complete and correct. If the 112 
person signing the application is not the owner or lessee of the property then that person must submit a 113 
letter of authorization from the owner or lessee. or individual who can show evidence of right, title or 114 
interest in the property or by an agent, representative, tenant, or contractor of the owner with written 115 
authorization from the owner to apply for a permit hereunder, certifying that the information in the 116 
application is complete and correct. 117 
 118 
C. All applications must be dated, and the Code Enforcement Officer, Town Planner, Town Clerk or 119 
Kittery Port Authority, as appropriateor his/her representative, must note upon each application the date 120 
and time of its receipt by each. 121 
 122 
D. Whenever the nature of the proposed structure requires the installation of a subsurface sewage 123 
disposal system, a completed application for a subsurface wastewater disposal permit must be submitted. 124 
The application must include a site evaluation approved by the Plumbing Inspector. 125 
 126 
16.10.10.2 Procedure for Administering Permits. 127 
Within thirty five (35) days of the receipt of a written application, the Town Planner for Planning Board 128 
review or Code Enforcement Officer for all other review, and as indicated in Section 16.10.5.2B3.4, must 129 
notify the applicant in writing that the application is or is not complete. If the application is incomplete, the 130 
written notification must specify the additional material required to complete the application. 131 
 132 
A. The Code Enforcement Officer is required to approve, approve with conditions or deny all permit 133 
applications in writing within thirty-five (35) days of receiving a completed application. 134 
 135 
B If the Planning Board has a waiting list of applications, a decision on the application will occur within 136 
thirty-five (35) days after the first available date on the Planning Board’s agenda following receipt of the 137 
completed application, or within thirty-five (35) days of the public hearing, if one is held. 138 
 139 
C. Permits will be approved if the proposed use or structure is found to be in conformance with the 140 
purposes and provisions of this section. 141 
The applicant is required to demonstrate, to the satisfaction of the reviewing authority, that the proposed 142 
land use activity is in conformance with the purposes and provisions of this Code. 143 
 144 
D. An application will be approved or approved with conditions if the reviewing authority makes a 145 
positive finding based on the information presented. It must be demonstrated that the proposed use will: 146 
 147 
1. maintain safe and healthful conditions; 148 
2. not result in water pollution, erosion or sedimentation to surface waters; 149 
3. adequately provide for the disposal of all wastewater; 150 
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4. not have an adverse impact on spawning grounds, fish, aquatic life, bird or other wildlife habitat; 151 
5. conserve shore cover and visual, as well as actual, points of access to inland and coastal waters; 152 
6. protect archaeological and historic resources; 153 
7. not adversely affect existing commercial fishing or maritime activities in a commercial fisheries/ 154 
maritime activities district; 155 
8. avoid problems associated with floodplain development and use 156 
9. is in conformance with the provisions of this Code; and 157 
10. recorded with the York County Registry of Deeds.   158 
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ITEM 6 Town of Kittery 
 Planning Board Meeting  
 January 14, 2016  
 
Town Code Amendment – 16.2 Definitions. 
Town Code Amendment – 16.8.8.2.3  Applicability. 
Town Code Amendment – 16.10.7.2 Final Plan Application Submittal Content. 
Action: review amendment and schedule a public hearing. The proposed amendments provide clarity with 
regard to a Municipal Separate Storm Sewer System (MS4) regulation for a Post-Construction Stormwater 
Management Plan. 
 
PROJECT TRACKING 

REQ’D ACTION COMMENTS STATUS 
NO Workshop   

YES Initial Planning Board Meeting  Scheduled for 
1/14/2016 

YES Public Hearing (special notice requirements)   

YES Review/Approval/ 
Recommendation to Town Council   

 
Background 
 
When the Town of Kittery initially became a regulated community under the MS4 General Permit, an 
ordinance was adopted to add a Post Construction Management Plan per requirements of the Permit. There 
has been recent proposed development in the Urbanized Area triggering this ordinance which brought to 
light the inadequacies of the current ordinance language, so the proposed amendments provide the needed 
clarity and full scope of applicability and requirements.  
 
Review 
 
Attached for the Board’s consideration are amendments the definition of a Post-Construction Management 
Plan, when Post-Construction Stormwater Management regulations apply, and what the Post-Construction 
Stormwater Management Plan must entail.     
 
Recommendation 
 
If the Planning Board is amenable to the proposed amendments and/or along with any revisions they find 
is warranted, the Board can… 
 
…move to schedule a public hearing for Town Code Amendments, Title 16.2 Definitions, Title 
16.8.8.2.3 Applicability, and 16.10.7.2 Final Plan Application Submittal Content  on February 25, 2016. 
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Code Amendments 
 
16.2  Definitions. 1 
 2 
Post-Construction Stormwater Management Plan means: a. for projects that require approval by the 3 
Maine Department of Environmental Protection under Chapter 500 Stormwater Management in Maine, an 4 
Inspection and Maintenance Plan as required by that Rule, or b. for projects that do not require approval 5 
by the Maine Department of Environmental Protection under Chapter 500 Stormwater Management in 6 
Maine, a plan to inspect and maintain BMPs and Stormwater Management Facilities employed by a new 7 
development or redevelopment to meet the stormwater standards of the municipality’s subdivision, site 8 
plan, or other zoning, planning or other land use ordinances.  9 
 10 
 11 
16.8.8.2.3  Applicability. 12 
 13 
A. In General. 14 
This Section applies to all new development or construction redevelopment (i.e., development on 15 
premises already improved with buildings and structures) activity including one acre or more of disturbed 16 
area, or activity with less than one acre of total land area that is part of a subdivision, if the subdivision 17 
will ultimately disturb an area equal to or greater than one acre. and; redevelopment or construction 18 
activity on premises already improved with buildings and structures or activities or uses, but does not 19 
include activities such as exterior remodeling.  20 
 21 
 22 
16.10.7.2  Final Plan Application Submittal Content. 23 
 24 
R. Stormwater management plan for stormwater and other surface water drainage prepared by a 25 
registered professional engineer including the location of stormwater and other surface water drainage 26 
area,; a Post Construction Maintenance Management Plan and Agreement that defines maintenance 27 
responsibilities, responsible parties, shared costs, and schedule for maintenance; a draft Maintenance 28 
Agreement for Stormwater Management Facilities, and where applicable, draft documents creating a 29 
homeowners association referencing the Maintenance responsibilities. Where applicable, a the 30 
Maintenance Agreement must be included in the Document of Covenants, Homeowners Documents 31 
and/or as riders to the individual deed and recorded with the York County Registry of Deeds.  32 
(Ordained 9/26/11; effective 10/27/11)  33 
 34 
 35 
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	11-19-2015 PB Minutes (Unapproved)
	12-10-2015 PB Minutes (Unapproved)
	Kittery Planning Board   APPROVED
	Findings of Fact
	For 34 Goose Point Rd
	Shoreland Development Plan Review
	WHEREAS: Kevin Fickensher & Suzanne Olbricht requested approval of their Shoreland Development Plan to construct a patio adjacent to an existing conforming dwelling located at 34 Goose Point Rd. (Tax Map 34 Lot 2B) located in the residential-rural and...
	Pursuant to the Plan Review meetings conducted by the Town Planning Board as noted {in the plan review notes prepared for 12/10/2015};
	And pursuant to the application and plan and other documents considered to be a part of a plan review decision by the Planning Board in this Finding of Fact consisting of the following (hereinafter the “Plan”) {as noted in the plan review notes prepar...
	1. Shoreland Development Plan Application, received November 19, 2015.
	2. Site Plan, Ambit Engineering, Inc., November 2015
	NOW THEREFORE, based on the entire record before the Planning Board and pursuant to the applicable standards in the Land Use and Development Code, the Planning board makes the following factual findings and conclusions:
	FINDINGS OF FACT
	Chapter 16.3 LAND USE ZONE REGULATIONS
	Chapter 10 DEVELOPMENT PLAN APPLICATION AND REVIEW
	Article 10 Shoreland Development Review
	Based on the foregoing Findings, the Planning Board finds the applicant has satisfied each of the review standards for approval and, therefore, the Planning Board approves the Shoreland Development Plan Application of Kevin Fickensher & Suzanne Olbric...
	Kittery Planning Board  APPROVED
	Findings of Fact
	For 20 Whippoorwill Ln
	Shoreland Development Plan Review
	WHEREAS: Christopher Moran requests approval of their Shoreland Development Plan to expand an existing conforming single-family dwelling as well as construct a deck and patio on the property located at 20 Whippoorwill Ln (Tax Map 33 Lot 3) located in ...
	Pursuant to the Plan Review meetings conducted by the Town Planning Board as noted {in the plan review notes prepared for 12/10/2015}
	And pursuant to the application and plan and other documents considered to be a part of a plan review decision by the Planning Board in this Finding of Fact consisting of the following (hereinafter the “Plan”): {as noted in the plan review notes prepa...
	1. Shoreland Development Plan Application, received November 23, 2015.
	2. Site Plan, Anderson Livingston Engineers, Inc. November 18, 2015
	NOW THEREFORE, based on the entire record before the Planning Board and pursuant to the applicable standards in the Land Use and Development Code, the Planning Board makes the following factual findings and conclusions:
	FINDINGS OF FACT
	Chapter 16.3 LAND USE ZONE REGULATIONS
	Chapter 10 DEVELOPMENT PLAN APPLICATION AND REVIEW
	Article 10 Shoreland Development Review
	Based on the foregoing Findings, the Planning Board finds the applicant has satisfied each of the review standards for approval and, therefore, the Planning Board approves the Shoreland Development Plan application of Christopher Moran, owner and appl...

	Item 1 - Application
	Item 1 - PRN and CMA review
	Item 2 - Knight Ave_Application
	Item 2 - PRN
	COMMENTS
	 The existing garage is located within the 100-foot setback from the HAT, where volume and area calculations are required. Development on structures located within the required setback from a protected resource is subject to a lifetime limit of no mo...
	 The existing garage is set back 28.1 feet from the HAT.  The proposed garage does not result in a greater encroachment than the 28.1 feet, and therefore does not increase nonconformance.
	 The Mixed Use – Kittery Foreside zone has a 60% maximum building coverage standard. The existing building coverage level is 14.2%. The proposed building coverage level is 15.9% and meets zone standard.
	 Maximum devegetated area in the Shoreland Overlay Zone in the Mixed Use – Kittery Foreside zone is 60%. The current devegetated area is 20.0% of the total property. The proposed development increases the devegetated coverage to 31.9% and meets zone ...
	 The proposed development includes the addition of a stone stairway, a 4-foot walkway leading from the property’s garage to an on-the-water shed, and a 4-foot walkway from the road to the entryway of the existing principal structure. These features a...
	 The plan shows an existing retaining wall in front of the entry to the principal dwelling. Due to working without a permit, a stop work order was issued on July 2, 2015 for this development. The applicant was directed by the Code Enforcement Officer...
	 The application also includes a proposed retaining wall to either support or replace an eroding retaining wall along Knight Avenue. The Code Enforcement and Shoreland Resource Officers reviewed the property and found the retaining wall to be structu...
	With the recommendations listed below, the proposal for the expansion an existing garage appear to meet the standards of Title 16. The proposed development does not exceed devegetation or building coverage levels for the property and is within the exp...
	Staff recommends the approval of this plan with the following modifications to the plan
	1. Indicate size and location of existing retaining wall along Knight Avenue
	2. Remove the proposed granite posts, stone stairway and both walkways from the plan
	3. Update devegetated coverage calculations to include only the proposed garage expansion
	4. Final plan must be stamped/signed by professional surveyor prior to mylar signing
	5. Revise plan to include a note that indicates the removal of the improvements constructed without a permit and plans to return to original grade and vegetated surface
	Recommendations
	Staff recommends the acceptance of the application as complete and a continuance, not to exceed 90 days, for applicant to apply Board recommendations. The Board may wish to schedule a public hearing and/or site walk.
	Move to accept the Shoreland Development Plan application dated 12/23/2015 from Christopher Eckel for 3 Knight Avenue (Tax Map 4 Lot 70) in the Mixed Use-Kittery Foreside, Shoreland Overlay and Commercial Fisheries/Maritime Uses Zones…
	and
	Move to continue the Shoreland Development plan application dated 12/23/2015 from Christopher Eckel for 3 Knight Avenue (Tax Map 4 Lot 70) in the Mixed Use-Kittery Foreside, Shoreland Overlay and Commercial Fisheries/Maritime Uses Zone, not to exceed ...

	Item 2 - addl
	Item 3 - 32 Seapoint Application
	Item 3 - PRN
	COMMENTS
	Hardship Variance Request 
	Feasible for 1/14
	The majority of the existing structure is located within the 100-foot setback from the upland edge of the tidal wetland where volume and area calculations are required. Development on structures located within the required setback from a protected re ...
	The Residential – Rural Conservation zone has a 6% maximum building coverage standard. The existing and proposed building coverages are 5.2% and 6.3%, respectively. The applicant submitted a hardship variance application and appeared before the Board ...
	Maximum devegetated area in the shoreland overlay zone is 20% of the lot. The current devegetated area is 14.1%. The proposed development increases the devegetated coverage to 15.2% . No clearing is being requested for the proposed development.
	The existing structure is set back 14.4’ from the road and does not meet the 40-foot front yard setback required in the R-RLC zone. The proposed development does not result in a greater encroachment and therefore does not increase nonconformance.
	The proposal for the expansion of an existing single family dwelling appears to meet the standards of Title 16. The proposed development does not increase nonconformity of the existing lot or dwelling and does not exceed devegetation coverage and, wit...
	Staff recommends the approval of this plan with minor changes to the plan
	1. Replace building coverage standard from 20% to 6% to reflect R-RLC zone standards
	2. Include a reference to the granted hardship variance as a note on the plan
	3. Submit a diagram to illustrate calculations for the increase in floor area and volume to staff
	Recommendations
	The proposed development appears to meet the requirements of Title 16, as described with the conditions included in draft findings of fact. After accepting the application the board should determine if a public hearing is warranted or necessary.
	The Board may first accept the plan application.
	Move to accept the Shoreland Development Plan application dated 10/21/2015 from Pop Held, Inc for 32 Seapoint Road (Tax Map 64 Lot 27) in the Residential-Rural Conservation and Shoreland Overlay Zones…
	The Board may move to approve with conditions (suggestions provided below) and proceed to reading and voting on the Findings of Fact.
	Move to grant approval with conditions for the Shoreland Development Plan application dated 10/21/2015 from Pop Held, Inc for 32 Seapoint Road (Tax Map 64 Lot 27) in the Residential-Rural Conservation and Shoreland Overlay Zones upon the review and vo...
	Kittery Planning Board  UNAPPROVED
	Findings of Fact
	For 32 Seapoint Road
	Shoreland Development Plan Review
	WHEREAS: Pop Held, Inc requests approval of their Shoreland Development Plan to expand an existing conforming single-family dwelling on the property located at 32 Seapoint Road (Tax Map 64 Lot 27) located in the residential-rural conservation and shor...
	Pursuant to the Plan Review meetings conducted by the Town Planning Board as noted {in the plan review notes prepared for 1/14/2016}
	And pursuant to the application and plan and other documents considered to be a part of a plan review decision by the Planning Board in this Finding of Fact consisting of the following (hereinafter the “Plan”): {as noted in the plan review notes prepa...
	1. Shoreland Development Plan Application, received 10/21/2015.
	2. Site Plan, Anderson Livingston Engineers, Inc. October 21, 2015
	NOW THEREFORE, based on the entire record before the Planning Board and pursuant to the applicable standards in the Land Use and Development Code, the Planning Board makes the following factual findings and conclusions:
	FINDINGS OF FACT
	Chapter 16.3 LAND USE ZONE REGULATIONS
	Chapter 16.7 GENERAL DEVELOPMENT REQUIREMENTS
	Article III Nonconformance
	Chapter 10 DEVELOPMENT PLAN APPLICATION AND REVIEW
	Article 10 Shoreland Development Review
	Based on the foregoing Findings, the Planning Board finds the applicant has satisfied each of the review standards for approval and, therefore, the Planning Board approves the Shoreland Development Plan Application of Pop Held, Inc, owner and applican...

	Item 4 - cluster code
	COMMENTS

	Item 5
	COMMENTS

	Item 6 -Stormwater Management Plan
	COMMENTS


