
 

 KITTERY TOWN PLANNING BOARD MEETING 
Council Chambers – Kittery Town Hall  200 Rogers Road, Kittery, Maine 03904 
             Phone: 207-475-1323 - Fax: 207-439-6806 - www.kittery.org 
 

AGENDA for Thursday, June 11, 2015 
6:00 P.M. to 10:00 P.M. 

 
 

CALL TO ORDER 
ROLL CALL 
PLEDGE OF ALLEGIANCE 
APPROVAL OF MINUTES – 5/28/2015 MEETING and 6/2/2015 SITE WALKS 
 
PUBLIC COMMENTS - Public comment and opinion are welcome during this open session. However, comments and 
opinions related to development projects currently being reviewed by the Planning Board will be heard only during a 
scheduled public hearing when all interested parties have the opportunity to participate. Those providing comment must 
state clearly their name and address and record it in writing at the podium.  
 
PUBLIC HEARING 
 
ITEM 1 – Yankee Commons Mobile Home Park Expansion – Subdivision Preliminary Plan Review 
Action: hold a public hearing, approve or deny preliminary plan. Owner/applicant Real Property Trust Agreement 
requests consideration of plans for a 78-lot expansion of the Yankee Commons Mobile Home Park for the property 
located at US Route 1, Tax Map 66, Lot 24 in the Mixed Use (MU) and Residential – Rural (R-RL) Zones. Agent is 
Thomas Harmon, Civil Consultants. 
 
ITEM 2 – 9 Mill Pond Road – Shoreland Development Plan Review 
Action: hold a public hearing; approve or deny plan. Owners/applicants Eric Stites and Katherine Peternell request 
consideration of a shoreland development plan for an addition to and second story expansion of an existing, 
nonconforming single-family dwelling located at 9 Mill Pond Road, Tax Map 23, Lot 6A in the Residential – Urban (R-
U), Shoreland Overlay (OZ-SL-250’), and Resource Protection Overlay (OZ-RP) Zones. Agent is Tom Emerson, Studio 
B-E. 
 
NEW BUSINESS 
 
ITEM 3 – State Road Mixed Use Development – Preliminary Site Plan Completeness Review 
Action: accept or deny preliminary plan application, schedule a public hearing. Owner/applicant Aaron Henderson, HGC, 
LLC requests consideration of plans for a mixed use development consisting of three (3) commercial office units and five 
(5) single family residential units at 42 State Road, Tax Map 3, Lots 5, 6, and 7 in the Business – Local 1 (B-L1) Zone. 
Agent is Jeff Clifford, Altus Engineering, Inc. 
 
ITEM 4 – 28 Island Avenue – Shoreland Development Plan Review 
Action: accept or deny plan application; approve or deny plan. Owner/applicant Diane Knight requests consideration of a 
shoreland development plan for a second story expansion of an existing, nonconforming single-family dwelling located at 
28 Island Avenue, Tax Map 1, Lot 9 in the Residential – Urban (R-U) and Shoreland Overlay (OZ-SL-250’) Zones. Agent 
is Anne Whitney, Architect.  
 
ITEM 5 – 89 Route 236 – Sketch Site Plan Review 
Action: approve or deny sketch plan. Owner/applicant Rockwell Homes, LLC requests consideration of a sketch site plan 
for a single, 2,520-square-foot building containing business and professional offices and a drive-through-only restaurant at 
89 Route 236, Tax Map 28, Lot 14-2 in the Commercial 2 (C-2) Zone. Agent is Ryan McCarthy, Tidewater Engineering 
& Surveying, LLC. 
 
ITEM 6 – 43 Tower Road – Shoreland Development Plan Review 
Action: accept or deny plan application; approve or deny plan. Owner/applicant Theodore H. Curtis Trust requests 
consideration of a shoreland development plan for a 396-square-foot garage addition to an existing, nonconforming 
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ADJOURNMENT - (by 10:00 PM unless extended by motion and vote) 
NOTE: ACTION LISTED IN ABOVE AGENDA ITEMS IS FOR REFERENCE ONLY AND THE BOARD MAY DETERMINE A DIFFERENT ACTION. DISCLAIMER: ALL AGENDAS ARE SUBJECT TO REVISION ONE 
WEEK PRIOR TO THE SCHEDULED TOWN PLANNING BOARD MEETING.TO REQUEST A REASONABLE ACCOMMODATION FOR THIS MEETING CONTACT STAFF AT (207) 475-1323. 

 

single-family dwelling located at 43 Tower Road, Tax Map 58, Lot 34 in the Residential – Rural Conservation (R-RLC), 
Shoreland Overlay (OZ-SL-250’) and Resource Protection Overlay (OZ-RP) Zones. Agent is Ken Markley, North 
Easterly Surveying, Inc. 
 
ITEM 7 – 73 Tower Road – Shoreland Development Plan Review 
Action: accept or deny plan application, approve or deny plan. Owner/applicant Robert Ramos requests consideration of a 
shoreland development plan to demolish an existing, non-conforming single-family dwelling and construct a new, more 
conforming single-family dwelling at 73 Tower Road, Map 58, Lot 42 in the Residential – Rural Conservation (R-RLC), 
Shoreland Overlay (OZ-SL-250’) and Resource Protection Overlay (OZ-RP) Zones. Agent is Robert MacDonald, Detail 
Design Builders, LLC. 
 
ITEM 8 – Board Member Items / Discussion  
A. Committee Updates 
B. Other 

 
 

 
ITEM 9 – Town Planner Items:  
A. TBD  



  TOWN OF KITTERY, MAINE  UNAPPROVED 1 
PLANNING BOARD MEETING  May 28, 2015 2 
Council Chambers  3 
 4 
Meeting called to order: 6:00 p.m. 5 
Board members present: Chair Ann Grinnell, Vice Chair Karen Kalmar, Secretary Deborah 6 
Driscoll Davis, Mark Alesse, Robert Harris, David Lincoln 7 
Members absent: None 8 
Staff present: Chris Di Matteo, Town Planner; Elena Piekut, Assistant Town Planner 9 
 10 
Pledge of Allegiance 11 
 12 
Minutes: May 14, 2015 13 
Mr. Lincoln requested amendments. 14 
Ms. Davis moved to approve the minutes of May 14, 2015 as amended. 15 
Mr. Lincoln seconded. 16 
Motion carried: 6-0-0 17 
 18 
Public Comment: Ms. Grinnell recognized that there were no members of the public in the 19 
audience. 20 
 21 
ITEM 1 – Town Code Amendment – Title 16.7.3.5.6 Nonconforming Structure Reconstruction.  22 
Action: hold a public hearing; make recommendation to Town Council. The proposed amendment 23 
addresses an omission in the current code related to reconstructing nonconforming structures outside of 24 
the Shoreland Overlay Zone. 25 
 26 
Ms. Grinnell opened the public hearing and, hearing no comment, closed it. 27 
 28 
Ms. Davis said that she agrees with the Conservation Commission’s concerns as presented in their letter. 29 
She suggested the Board consider limiting expansion as is done in the Shoreland Overlay Zone to avoid 30 
the addition of second and third stories on nonconforming lots. 31 
Discussion ensued concerning the Code’s provision for expansion that is no more nonconforming than the 32 
existing condition, height restrictions, septic system suitability, and the different density goals for 33 
sewered and nonsewered areas of the Town. The Board came to a consensus that this concern should be 34 
addressed in a separate amendment process. 35 
Mr. Di Matteo explained that the amendment as written mirrors what is found in the shoreland zoning, 36 
asked whether the Board may want to use the Shoreland Zone method of addressing destruction or 37 
demolition under and over 50% of the market value of the structure separately. 38 
Mr. Lincoln said he wants to leave 16.7.3.5.6.C as is and the Board agreed. 39 
 40 
Mr. Alesse asked whether a demolition permit is required when a structure is damaged. 41 
Mr. Di Matteo said that it is. 42 
 43 
Ms. Kalmar brought up the Conservation Commission’s concern about dangerous foundation holes, and 44 
discussion ensued regarding the length of time allowed and permitting process for demolition 45 
Mr. Harris noted that insurance company procedures can delay demolition and reconstruction. 46 
Ms. Davis added that insurance companies also will dictate coverage based on the requirements of local 47 
ordinances.  48 
 49 
Ms. Kalmar and Ms. Davis agreed that the amendment should be passed as written with additional 50 
concerns put back on the action list to address at a later date. 51 
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Ms. Kalmar moved to recommend the proposed amendments to Title 16.7.3.5.6 Nonconforming 52 
Structure Reconstruction as written. 53 
Mr. Lincoln seconded. 54 
Motion carried: 6-0-0. 55 
 56 
ITEM 2 – Town Code Amendment – 16.5.2.4 Permit Period, Appendix A Schedule 16 Land Use 57 
and Development Fees Action: review amendment and schedule a public hearing. The proposed 58 
amendment corrects a discrepancy between 16.5.2.4 and Fee Schedule 16, where the Code refers to the 59 
renewal of expired building permits upon reapplication and payment of a renewal fee, but the Fee 60 
Schedule omits any reference to a renewal fee.  61 
 62 
Ms. Grinnell asked where the proposed fee is found in the fee schedule. 63 
Mr. Di Matteo explained that the base application fee is used. 64 
Discussion ensued regarding the fee and how it is referred to in the code.  65 
 66 
Ms. Kalmar asked about the subjectivity of the phrase “substantially complete.” 67 
Ms. Davis noted that there is a definition of “substantially complete” in the construction trades. 68 
Mr. Di Matteo explained that the determination is at the discretion of the Code Enforcement Officer and 69 
suggested inserting on line 10, “as determined by the Code Enforcement Officer.” 70 
Ms. Kalmar agreed and pointed out that the phrase occurs in two other places whether the same revision 71 
might be considered. She also requested that lines 14-15 be revised to read, “with all applicable fees 72 
doubled.” 73 
Ms. Grinnell asked staff to add the fee in question to the Fee Schedule. 74 
 75 
Ms. Kalmar moved to schedule a public hearing for Town Code Amendment, Title 16.5.2.4 Permit 76 
Period, and Appendix A Schedule 16 Land Use and Development Fees on June 25, 2015. 77 
Ms. Davis seconded. 78 
Motion carried: 6-0-0. 79 
 80 
ITEM 3 – Board Member Items / Discussion  
A. Committee Updates  
B. Action List  
C. Other  
 81 
Mr. Lincoln asked Mr. Di Matteo to explain the issue raised at the previous night’s Town 82 
Council meeting regarding freestanding signs in the code. 83 
Mr. Di Matteo explained that Mr. Dennett was referring to applications from 2003 for signs on 84 
Route 236 similar to the signs in question, where there was no option for a freestanding sign on 85 
the application. The current applications include freestanding signs and are clearer. 86 
 87 
Ms. Davis requested an update from the sewer department on the current expansion of the 88 
system. 89 
 90 
Mr. Alesse explained his earlier email regarding bike and pedestrian safety. He provided a 91 
handout of suggested signage. He would like the Town to place signs on the most used roads to 92 
instruct cyclists and pedestrians to “bike right, walk left.” 93 
Ms. Grinnell said this was a matter to be addressed through Public Works. 94 
Mr. Di Matteo said he would speak to the Public Works Commissioner and suggested that the 95 
Maine Bicycle Coalition may have more local signage or resources. 96 
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 97 
ITEM 4 – Town Planner Items:  98 
A. Town Code Amendments for 16.7.8 Land Not Suitable for Development; 16.8.7 Sewer System and 99 
Septic Disposal, 16.9.1.4 Soil Suitability, 16.8.16 Lots; 16.2.2 Definitions; and associated zones in 16.3.2. 100 
Request to schedule a public hearing.  101 
B. Other 102 
 103 
Mr. Di Matteo asked the Board to schedule a public hearing for these amendments as revised based on the 104 
May 4 joint workshop with the Town Council. 105 
 106 
Mr. Alesse moved to schedule a public hearing for June 25, 2015 for Town Code Amendments for 107 
16.7.8 Land Not Suitable for Development; 16.8.7 Sewer System and Septic Disposal, 16.9.1.4 Soil 108 
Suitability, 16.8.16 Lots; 16.2.2 Definitions; and associated zones in 16.3.2. 109 
Ms. Kalmar seconded. 110 
Mr. Lincoln asked for confirmation that the revisions presented were based on the Council’s comments at 111 
the workshop. 112 
Mr. Di Matteo said that they were, with the caveat that the substitution of “land area” for “acreage” was 113 
not made, and confirmed that there are no new additions to the amendment. 114 
Motion carried: 6-0-0 115 
 116 
Ms. Davis moved to adjourn. 117 
Ms. Kalmar seconded. 118 
Motion carried: 6-0-0 119 
 120 
The Kittery Planning Board meeting of May 28, 2015 adjourned at 6:55 p.m. 121 
The meeting was followed by a workshop of Title 16.8.11, Cluster Residential and Cluster Mixed-Use 122 
Development. 123 
 124 
Submitted by Elena Piekut, Assistant Town Planner, June 1, 2015. 125 



TOWN OF KITTERY, MAINE      UNAPPROVED 
PLANNING BOARD MEETING – SITE WALKS    JUNE 2, 2015   
10:30 a.m. Yankee Commons Mobile Home Park Expansion 
11:30 a.m 9 Mill Pond Road Shoreland Development Plan 
 
Yankee Commons Mobile Home Park Expansion – The Planning Board conducted a site walk to 
Idlewood Lane and US Route 1 (Tax Map 66, Lot 24) regarding the Preliminary Subdivision Plan 
for a 78-lot expansion of the Yankee Commons Mobile Home Pack in the Mixed Use (MU) and 
Residential – Rural (R-RL) Zones. 
 
Board members present: Chair Ann Grinnell, Vice Chair Karen Kalmar, Secretary Deborah Driscoll 
Davis, Mark Alesse, Robert Harris, David Lincoln. 
Staff present: Chris Di Matteo, Town Planner; Elena Piekut, Assistant Town Planner. 
Other committee members present: Meghan Kline, KOSAC; Craig Wilson, KOSAC; Steve Hall, 
KCC/KOSAC; Karen Saltus, KCC; Herb Kingsbury, KCC. 
Agents present: Tom Harmon, Civil Consultants; Ron Beal, Civil Consultants; Gary Beers; Mike 
Peverett, Civil Consultants. 
 
Ms. Grinnell read a statement regard site walk procedure. 
 
Agents Gary Beers, Tom Harmon (Civil Consultants), and Mike Peverett (Civil Consultants) led the 
group from Idlewood Lane along the existing private road at the edge of the existing park to the site of the 
proposed expansion. They oriented the group to proposed conditions, many of which were marked with 
stakes and flagging, and provided answers to questions regarding: 

• excavation and grading, 
• new roads and the realignment of existing roads, 
• the limit of disturbance, 
• wetland impacts, 
• the existing cemetery, 
• the proposed conservation easement area, 
• lots sizes, 
• future lot reconfiguration in the original park, 
• sewer service, 
• the possibility of moving existing trees, 
• the extent of blasting, its impact and regulation, 
• location of stormwater infrastructure. 

 
Ms. Kalmar moved to adjourn. Ms. Davis seconded and the motion passed unanimously. 
Adjournment: 11:20 a.m. 
 
9 Mill Pond Road – The Planning Board conducted a site walk to 9 Mill Pond Road (Tax Map 23, 
Lot 6A) in the Residential – Urban (R-U), Shoreland Overlay (OZ-SL-250’), and Resource 
Protection Overlay (OZ-RP) Zones.  
Board members present: Chair Ann Grinnell, Vice Chair Karen Kalmar, Secretary Deborah Driscoll 
Davis, Mark Alesse, Robert Harris, David Lincoln. 
Staff present: Chris Di Matteo, Town Planner; Elena Piekut, Assistant Town Planner. 



Other committee members present: Steve Hall, KCC/KOSAC; Karen Saltus, KCC; Herb Kingsbury, 
KCC. 
Agent present: Tom Emerson, Studio B-E. 
 
Mr. Emerson led the group around the property, pointed out property lines, and described how the porch 
will be enclosed, the roof will be raised, and second-story dormers will be added. The paved walkway 
will be removed. 
 
Ms. Kalmar moved to adjourn. Ms. Davis seconded and the motion passed unanimously. 
Adjournment: 11:45 a.m. 
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TOWN OF KITTERY, MAINE      May 28, 2015 
PLANNING BOARD WORKSHOP      7:00 PM 
Council Chambers 
 
 
Title 16.8.11 – Cluster Residential and Cluster Mixed-Use Development 
 
Board members present: Chair Ann Grinnell, Vice Chair Karen Kalmar, Secretary Deborah Driscoll 
Davis, Mark Alesse, Robert Harris, David Lincoln. 
Staff present: Chris Di Matteo, Town Planner; Elena Piekut, Assistant Town Planner. 
Committee members present: Christine Bennett, Kittery Open Space Advisory Committee (KOSAC) and 
Kittery Land Trust; Karen Young, KOSAC and Mt. Agamenticus to the Sea Conservation Initiative; 
Meghan Kline, KOSAC; Steve Hall, KOSAC and Kittery Conservation Commission; Craig Wilson, 
KOSAC; Herb Kingsbury, Conservation Commission; Page Mead, KOSAC. 
 
Ms. Kalmar, Ms. Piekut, and Mr. Di Matteo began the meeting with introductions, an agenda, and 
overview. The group discussed many points, summarized chronologically below. 
 

• No cut, no disturb buffers should be reworded. We used to reference the table for wetland 
setbacks. We should make it clear that it’s about the maximum amount of protection. (Di Matteo, 
lines 174-184) “Where two setbacks overlap, the more restrictive applies.” (Kalmar) 

• What is the intention of the waterfront access provision? Active recreation? Or conservation? (Di 
Matteo, 143) 

• 174 is talking about wetland setbacks only, but maybe refer to front and side as well. The DEP 
requires no-cut vegetated buffers, and all of the Lewis Farm subdivision setbacks (including front 
and side) are vegetated and must remain vegetated (Wilson) 

• Create a standard of maintaining existing vegetation where possible. That was a big goal of Lewis 
Farm. The wetlands are an easy one to use across the parcel. Some towns require a buffer around 
the whole parcel. (Di Matteo) 

• I would encourage us to keep as much vegetation with as many rationales as possible. A 60’ x 
100’ house site is already a lot of vegetation. (Wilson) 

• Lewis Farm as a clustered subdivision is too spread out, not clustered enough, with multiple 
clusters that fragmented a large lot. (Wilson) 

• These developments are largely motivated by profit (Grinnell). But allowing and even requiring 
cluster subdivisions saves a developer money in infrastructure investment (Piekut). And that 
saves the Town in infrastructure maintenance and providing services (Grinnell). People may also 
pay more for lots with common open space (Piekut). 

• Commonly held land on water should be more for conservation than for active boating (Grinnell, 
line 143). Wetlands could be treated separately from a water body good for recreation (Kalmar). 

• Part of the intent of maintaining water access for recreation is so that there is one communal 
dock, not nine individual ones, so that recreation is clustered too (Wilson). 

• So we agree that this standard is geared toward recreation, not conservation (Di Matteo) 
• Motorized boats shouldn’t be allowed where there’s mud at low tide (Davis). 

 
• York requires that open space be laid out, and special features be identified, before the 

subdivision layout is designed. If the goal is to preserve in common the land with the greatest 
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ecological and cultural values, then that’s a logical order (Young). Perhaps under application 
procedures we can spell out a methodical way to approach this (Di Matteo). They also require the 
developer to be designed with the proposed holder of the open space (Young). 

• Is the common land of a subdivision open only to the residents or everyone? (Kingsbury) It 
depends. It’s possible to be public. They would have to petition the Town to accept it and in some 
places it would be disastrous. It should be site specific but it’s a possibility (Kalmar).  

• We want to map current open spaces and potential open spaces and could then determine where 
best to petition for public acceptance/access. Public use in an isolated situation doesn’t 
necessarily work (Di Matteo).  

• Whether there’s public access or not, just to have the open space between parcels and between 
subdivisions connected makes it all more meaningful from a habitat and water resource protection 
perspective, instead of making islands of open space (Bennett). That’s a standard we don’t 
have—the goal of locating open space near other open space. There’s some language but it could 
be clearer (Di Matteo). It’s not very strongly worded (Piekut). It’s not clear what “contiguous” 
means (Kalmar).  

• What’s the difference between “open space” and a conservation easement? (Grinnell) Conserved 
land is held by a conservation organization and is permanently conserved, as opposed to open 
space that is associated with a cluster subdivision and is held by a homeowner’s association and 
not conserved in the same way or for the same purposes (Young). High probability of people in 
the subdivision encroaching on the open space from their lots—how does the town deal with that?  
(Mead) Monitoring is a concern. In York, York Land Trust has declined to hold land with too 
many abutters to avoid spending their time managing multiple encroachments, which is why it’s 
important to have the land holder involved in open space design (Young). Open space should be 
marked because people don’t read their documents (Davis). We should strengthen the notion of 
the management plan (intent, how managed) and make it a part of homeowner’s association 
covenants. Or find a partner like the municipality or a land trust (Di Matteo). 

• A long time ago there was a plan to put up small plaques to delineate open space. What 
happened? (Grinnell) It got shot down by the Planning Board (Hall). There are some at Shepard’s 
Cove (Kingsbury). At Lewis Farm you only own your little piece of ground and the rest is 
commonly held, so it’s not very difficult. It is difficult to say which areas are more sensitive 
(Wilson). 

• DEP now requires that stormwater buffers be demarcated in some way. An individual homeowner 
can own a DEP buffer and in many cases they do so those are very important to understand 
(Wilson). Snow shouldn’t be stored on those (Davis).  

• Have we considered have a third party inspect these open spaces? (Kingsbury) It’s in the 
ordinance now. There’s supposed to be an annual report to the town (Kalmar). I’m not sure any 
clusters have done it (Wilson). We haven’t seen much (Di Matteo). I don’t think the form exists 
yet (Bennett). 

• A baseline document should be created, for the Code Enforcement Office to hold, which contains 
pictures and existing conditions at the time of permitting, so that encroachments can be identified 
(Bennett). Maybe we could make that retroactive? (Grinnell) There could be a fee to cover the 
Code Enforcement time (Davis). Could also include GPS points (Mead). 

• Discussion of responsibilities and punishment for violations. Easy to find a violation per 
ordinance, but there’s no specific fine (Di Matteo). 

• Does the Town get a copy of homeowner’s association documents? (Grinnell) We get a draft at 
the Planning Board and then they record it (Di Matteo) and then they get recorded with each deed 
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(Grinnell). The Planning Board is approving it for things related to public improvements and 
code-related concerns, but any self-restricted portions shouldn’t be reviewed by the Board. The 
Assessor’s Department gets a record of deeds each month (Di Matteo). It’s not happening that 
way (Harris). 

 
• KOSAC provided a memo containing several recommendations. 
• We should increase 30% of net residential acreage included in the open space to 50%. An 

argument is that where there is no sewer, cluster subdivision allows the lot size to be cut down by 
half (from 40,000sf to 20,000sf), so half of the net residential acreage can be saved (Wilson and 
KOSAC). We started this conversation after the ordinance first came into effect, and the 44-lot 
Stone Meadow cluster subdivision was proposed, which was visually shocking and didn’t look 
like a cluster subdivision. A lot of what we talked about with that 50% was in the Rural 
Residential and Rural Conservation Zones. In the Suburban Zone and Mixed Use Zone, I don’t 
think 50% is necessary. These are areas where we want to infill and there is the infrastructure to 
support public safety with water and sewer (Bennett). 

• Conservation is an important goal for open space but it’s not the only goal—active recreation 
especially in the urban areas has its own benefits (Di Matteo).  

• I agree it was surprising that the initial Stone Meadow proposal met the letter of the code (Di 
Matteo). Would it have been if we had required them to come forward with a standard 
subdivision plan first? (Davis) It’s hard to say but you may have not had as many units. This was 
also an extension of a roadway so that was a piece of it (Di Matteo). The code is so vague that 
emergency roads have only been used to circumvent road length limitations and I would suggest 
that emergency roads be specifically required by emergency services (Kalmar). As a counterpoint 
to that, road length was initially developed from the models from a public safety standpoint, 
presuming a fire department couldn’t service more than 1500 feet. Now we need to talk about 
road lengths in terms of fragmentation. The rationale has changed. It should be in purpose 
statement for road standards (Wilson). The legislative intent is to preserve unfragmented land 
(Kalmar). It’s codified that the intent is to have dead-end roads in residential areas which I think 
is misplaced. You need to develop thoroughfares in the sense that they get you from point A to 
point B rather than a dead end in some places, because when you have all dead ends the existing 
thoroughfares can’t sustain the growth (Di Matteo). Having streets that are connected disperses 
traffic (Piekut). Consider that people will use through roads a cut-through—Love Lane is a 
racetrack (Mead). This is how we end up with issues like the hodge-podge at Highpointe Circle 
(Grinnell). 

• The suggestion that the Kittery Land Trust be added in the ordinance as a possible holder of open 
space—although they won’t want every piece—could relieve some of the monitoring burden on 
the Town (Piekut). Does the Town have the capacity to hold open space? (Grinnell) In the code it 
is an option (Piekut, line 205). Should be Kittery Land Trust or another nonprofit conservation 
organization (Hall). Does the Town hold any of those now? (Grinnell) We already have ball 
fields, etc. (Wilson). The KLT does hold one (Young). The Town may hold some land behind the 
Post Office (Davis). 

• In order to keep development concentrated near roads and infrastructure, consider an overlay 
zone in the first 300 to 500 feet from the road in rural areas where houses will be clustered, and 
beyond that require much less density (Wilson/KOSAC). This might result in losing the 
experience of a roadway as rural. Consider this especially with scenic byways (Di Matteo). You 
might also consider a limit on how far roads can penetrate into a site, say 500 feet (Wilson). You 
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could allow development 500 feet in but preserve the 100 feet closest to the road (Davis). Should 
also encourage shared driveways and “stacked lots” to prevent eating up road frontage (Wilson). 

 
• Table of examples I prepared was an exercise in studying the existing ordinance and shows how it 

would be applied in several situations. It compares a conventional and a clustered subdivision in 
each example. The exercise illustrated several things. Consider changing the minimum land area 
per dwelling unit in the Suburban Zone, where sewer service is expanding. It also shows how you 
end up with “extra” usable land area after meeting the minimum lot size for all lots permitted, so 
consider the concept of maximum lot size and maximum density presented by GrowSmart Maine, 
being used in in Cape Elizabeth (Piekut). [Note: I also see now how this supports the 
recommendation to increase from 30% to 50% the net residential acreage included in the 
preserved open space. In every case except the Suburban Zone, the theoretical developer was left 
with more net residential land area than needed to meet the 20,000sf minimum lot size.] 

• Traditionally minimum lot size is usually equal to minimum land area per dwelling unit so 
density is almost synonymous with minimum lot size but the maximum density concept flips that 
and provides more flexibility. However it’s meant for more for truly rural areas, which Kittery 
might not be (Di Matteo). Remember that we’re trying to be connected to the Mt. Agamenticus to 
the Sea initiative (Kalmar). And that’s what the impetus for this ordinance was—maintain what 
rural and unfragmented blocks there are. There are some big blocks with meaningful habitat 
(Bennett). Brunswick has overlays to protect unfragmented blocks and other resources (Young). 
We’ve lost at least three of the large habitat blocks we had in 2000; there are really only two, 
maybe three left (Bennett). After the last Comp Plan when we tried to go to 3-acre zoning, there 
was a lot of opposition. If we do something like that again, we’ll need to educate the public and 
need the help of KOSAC (Davis). 

• We should meet more often (Grinnell). We’d like a Planning Board representative on KOSAC 
(Bennett). 

• Cape Elizabeth is using GrowSmart maximum density concept. We do need a mechanism for 
comparing conventional subdivision to cluster—I have mixed feelings about requiring the 
applicant to put work into something that’s not permitted but there should be a way to compare—
linked to an example of how Newburyport does that. Newburyport also allows greater density 
based on historic preservation, affordable housing, and public access. I provided a simple 
example from Effingham, NH where putting more land in open space earns a bonus of more lots. 
Consider a density bonus of some sort in Kittery (Piekut). We have something in the Mixed Use 
Zone (Davis). We can use these things based on different zones. And without making it too 
onerous for the applicant, we can get an idea of what the yield in a conventional subdivision 
would be (Kalmar). Some of the evils of that are driven by numbers, if we had a five- or seven- or 
ten-lot limit on subdivisions a lot of that would go away. Smaller developments will be more 
sensitive. There’s a lot of money in subdivision—take that incentive away. Same as limiting a 
building to 100,000sf on Route 1 (Wilson). Monster development doesn’t maximize value, 
eventually it depresses value. Have to preserve existing property values (Alesse). More viable 
subdivisions should be where we have sewer (Davis). 

• Let’s discuss how to work with KOSAC at our next meeting (Grinnell). 
• What are the next steps? Staff will work on this? (Young) We’ll put minutes together and start 

drafting specific amendments. Keep looking at the resources provided, generate more questions, 
we’ll meet again later, keep in touch (Di Matteo). 

• Think about simple amendments first (Wilson). 
• We could write basic language for homeowner’s documents (Davis). 
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Town of Kittery 
Town Planning Board Meeting 

June 11, 2015   

Yankee Commons Mobile Home Park Expansion – Subdivision Preliminary Plan Review 
Action: Hold a public hearing, grant or deny preliminary approval. Owner/applicant Real Property Trust 
Agreement requests consideration of plans for a 78-lot expansion of the Yankee Commons Mobile Home 
Park for the property located at US Route 1, Tax Map 66, Lot 24 in the Mixed Use (MU) and Residential – 
Rural (R-RL) Zones. Agent is Thomas Harmon, P.E., Civil Consultants. 
  
PROJECT TRACKING  
REQ’D  ACTION  COMMENTS  STATUS  
YES`  Sketch Plan  2/23/12 Accepted 
YES  Site Visit  9/4/12; 6/2/2015 (2nd visit) Held 
YES  Completeness/Acceptance  8/23/12  Granted 
YES  Public Hearing  9/13/12; 6/11/2015 (2nd hearing scheduled) Held 

YES  Preliminary Plan Review 
and Approval  

  

9/13/12 mtg continued for addt’l info re: mineral extraction  
(90 days max)  
12/13/12 &3/14/13 granted 90-day continuance 5/9/13 tabled 
requested by Applicant  
6/13/13 Reconsideration of 9/13/12 decision failed 7/11/13 Board 
continued for addt’l info re: preparation of findings with Town 
Attorney  
8/8/13 Board continued for CEO’s recommendation on a special permit 
for Mineral/Earth Extraction  
9/12/13 Board continued to 9/26/13 meeting due to time constraints and 
denied preliminary plan approval. 
3/11/2015 Superior Court grants Rule 80B appeal to applicant  
  

Pending  

YES  Final Plan Review/Approval     TBD 
TBD  Wetland Alteration      TBD 
Applicant:  Prior to the signing of the approved Plan any Conditions of Approval related to the Findings of Fact along with 
waivers and variances (by the BOA) must be placed on the Final Plan and, when applicable, recorded at the York County Registry of 
Deeds.  PLACE THE MAP AND LOT NUMBER IN 1/4” HIGH LETTERS AT LOWER RIGHT BORDER OF ALL PLAN SHEETS.   As per 
Section 16.4.4.13 - Grading/Construction Final Plan Required. - Grading or construction of roads, grading of land or 
lots, or construction of buildings is prohibited until the original copy of the approved final plan endorsed has been duly 
recorded in the York County registry of deeds when applicable.  
 

 
 
Staff’s Comments  
BACKGROUND  
 

The Applicant and Agent have provided a good summary of the project related to circumstances before 
and after the Board’s denial for preliminary subdivision approval in 9/26/2013.  The Superior Court, on 
3/11/2015 granted the applicant a Rule 80B appeal and vacated the Board’s 2013 decision and remanded 
back to the Board for further proceedings consistent with its decision.  The Superior Court’s order is 
attached. 
 
Staff and the Town Attorney met with the Applicant’s representatives and discussed moving forward.  It 
was agreed to have a narrative prepared along with a full submission of previously submitted plans and 
reports that explained the issues/highlights of the project and a chronology of events leading to the 
present. 
 

ITEM 1 

BRING PACKET INFO FROM 5/14 MEETING 
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UPDATE: Board requested Town Attorney to attend June meeting and a site visit was held on 6/2/15.  
CMA has provided comments on portions of the applicant’s 4/23/15 précis, History & Overview. 

 
STAFF REVIEW (from 5/14 Plan Review Notes) 
 
Staff has not yet completed obtaining all the comments from Police, Fire and other pertinent Department 
Heads, Staff has at this point in time the following comments: 
 
1) Density Calculations (Enclosure 1 of Précis, History and Overview): 

a) Determination is based on lot size and not on the minimum land area per dwelling unit for the use 
proposed in the Mixed-Use zone.  The proposed subdivision is identified as Elderly Housing 
(Enclosure 2 of Précis, History and Overview), which is permitted as a special exception use in the 
Mixed-Use Zone.  Considering this, shouldn’t the minimum land area per dwelling unit specified in 
the Mixed Use Zone, 16.3.2.13.D. Note 3, be applied to determine how many units are allowed?   
 
It is apparent from Enclosure 1, Density Calculations (Précis, History and Overview) that the 5,000 
square foot Lot Size allowed in the Mixed-Use Kittery Foreside Zone (applied here as allowed under 
30-A MRSA § 4358(3)(A)(1)(b)) is being applied as the minimum land area per dwelling unit.  30-A 
MRSA § 4358(3)(B) does not address land area per dwelling unit but only lot size.  Staff requests the 
Applicant’s attorney to address this.  Perhaps there is case law that shows that lot size is considered 
the same as minimum land area per dwelling unit under these circumstances. 
 
b) Title 16.7.8 Land Not Suitable for Development identifies land that is deducted per the definition 
of net residential acreage, in order to determine the total number of dwelling units allowed in a 
subdivision.  The provision includes “… land which must be filled or drained, or on land created by 
diverting a watercourse…”  The Town has consistently interpreted this to mean wetlands.  The 
Applicant has stated that this is not applicable, but later indicates that wetlands are not developable.  
Staff recommends that the subdivision plan (that needs to be prepared, only a site plan has been 
submitted) include net residential acreage calculations that reflect the deduction of wetlands. 

 
2) Waivers requested (page 4 of 4 of Précis, History and Overview): 

The Applicant is requesting four waivers which are dimensional in nature with the exception of one, 
sidewalks.   
 
a) The requirement for sidewalks is found in 16.8.12.3.M and states: 
 
The mobile home park must contain pedestrian walkways that link all units and all service and 
recreational facilities. Such walkways are to be adequately surfaced and lit. A portion of the road 
surface may be reserved for walkways provided the street width is increased accordingly. Walkways 
should be a minimum width of three feet. 
 
In the Applicant’s narrative on how the project conforms to 16.8.12.3 Mobile Home Parks the need is 
questioned based on the observing the existing mobile home park.  It is stated that the 20-foot wide 
paved street section proposed with 2-foot wide shoulders is sufficient for pedestrians, especially with 
the speed limit planned for 15 MPH.   
 
The request seems reasonable, however, when considering that there is sufficient space within the 
front yard to provide a 3-foot walkway and that the intent in 16.8.12.3.M is more definitive than 
16.8.4.13 Sidewalks where it seems to be more discretionary, applying the waiver authorization in 
16.7.4.1 is not clear.  Title 16.7.4.1 states: 
 
Where the Planning Board finds, due to special circumstances of a particular plan, certain required 
improvements do not promote the interest of public health, safety and general welfare, or are 
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inappropriate because of inadequacy or lack of connecting facilities adjacent or in proximity to the 
proposed development… 
Can the Board find that the three foot walkway does not promote the interest of public health, safety 
and general welfare, or is inappropriate because of inadequacy or lack of connecting facilities 
adjacent or in proximity to the proposed development?  It is not evident to Staff how the request is 
supported by 16.7.4.1. 

 
b) The Applicant requests a waiver for Title 16.8.12.3.C.1 requiring a minimum lot size of 6,000 
square feet since 30-A MRSA § 4358(3)(A)(1)(b) mandates municipalities not to require more than Six 
thousand five hundred square feet or The area of the smallest residential lot permitted in the 
municipality.  The latter appears to be 5,000 square feet in the Mixed-Use Kittery Foreside Zone.  
Since it is evident that the state statute regulating manufactured housing trumps the town’s land use 
code it doesn’t seem necessary for the Board to provide a waiver, for the same reason stated in item a) 
above regarding the Board making a positive finding and also because it is clear from 16.1.8 
Severability that it is anticipated that portions of Title 16 may become invalid as declared by a court of 
competent jurisdiction.  With this in mind, Staff suggests that the Board does not have to and shouldn’t 
grant a ‘waiver’, but simply make a finding that 16.8.12.3.C.1 is invalidated by 30-A MRSA § 
4358(3)(A)(1)(b). 
 
c) The applicant requests a waiver for 16.8.12.3.D.1 requiring a side yard setback of 20 feet, stating 
that 30-A MRSA § 4358(3)(C) does not allow municipalities to require setbacks on mobile home lots 
that have the effect of requiring a larger lot.  It is not clear how the required setbacks create such an 
effect.  Considering the ‘Typical Site Layout’ found in the submittal book, it appears that some mobile 
home configurations, i.e. double-wide with a garage or a 60-foot long double-wide, cannot fit on a 
5,000 square foot lot with 20-foot side setbacks.  It is not clear, however, that the state, under 30-A 
MRSA § 4358(3)(C), means to keep a municipality from requiring lot area that cannot support any and 
all configurations of manufactured housing.  That is what it appears the Applicant is suggesting.   
 
Staff recommends that the Board does not grant the requested waiver for three reasons: 1) the great 
number of the proposed lots are in the range of 6,000 to 7,000 square feet in side, not nearly all the lots 
are 5,000 square feet in size; 2) the Town Code, under Title 16.8.12.3.D, allows for the Code 
Enforcement Officer to relax setbacks in a limited manner; and 3) it is not apparent that 16.7.4.1 
allows for waiving setbacks, it seems only “required improvements”. 
UPDATE:  After reviewing the 1989 Maine’s New Mobile Home Park Law, A Guidebook for Local 
Officials and the Model Ordinance it includes, our local ordinance’s (16.8.12.3.D) setback 
requirements are the same as in the model ordinance (attached).  With this in mind and the publication 
was prepared by the state, the applicant’s suggestion that 30-A MRSA § 4358(3)(C) is not being met 
may not be pertinent. 
 
d) The applicant is requesting the Board to waive the requirement for dumpsters in Title 16.8.12.3.U.  
The provision states:  
Each mobile home lot must be provided with an area for refuse storage. Within a maximum one 
hundred fifty (150) feet from each mobile home lot, there must be a flytight, watertight and rodent-
proof container capable of storing the amount of refuse that the mobile home park for which it was 
designed could generate within one week as well as any separation containers as required by the 
Kittery recycling program. The park management is responsible for disposal of refuse from such 
containers at least once a week. 
 
The applicant illustrates their issue in Enclosure 7 of the précis.  Staff does not calculate the same 
number of dumpsters required, however, if containers are provided to the tenants that adequately 
addresses the health issues the provision is concerned with along with the proposed “curbside pick-up” 
for household waste and recyclables, the Board may consider granting a waiver.  In this instance, 
unlike some of the other requests, the dumpster is considered “required improvement” and the required 
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and more frequent managed trash pick-up in lieu of dumpsters with less frequent pick-up is in the 
better interest of public health, safety and general welfare. 
 

3) Title 16.8.12.3.O Open space calculations: 
The current narrative, page 5 of 7 of Updated Section 16.8.12.3 discussion, needs to be updated/revised 
since it references 77 versus 78 lots and references 6,000 versus the actual area allotted to the total 
number of lots, in calculating for open space.  It is not clear how all the requirements in 16.8.12.3.O 
are met.  Details on where active recreation is afforded in the site design is not apparent. 
 
4) Subdivision Plan.  A subdivision plan, perhaps in lieu of the Overall Site Plan C2, needs to be 
prepared and be suitable for recording.  It will include all zoning, waiver, and condition of approvals, 
and in this instance, the Title 16 provisions that are preempted by state statue. 
 

UPDATE: (Staff comments subsequent to the 5/14 meeting) 
 
5) Findings of Fact 16.10.8.3.4.  In the same manner that the applicant has made an effort to 
methodically address application requirements and the mobile home standards, it would be very 
helpful to have the same done with the standards the Board will ultimately have to make a positive 
finding on.  These standards are based from the State’s subdivision law, 30-A MRSA § 4404, which is 
applicable in this instance. 
 
6) Traffic impact analysis.  It appears the traffic information submitted (comments in the 8/1/2012 
Review Checklist-p5 of 6) identifies a total number of trips/day not exceeding 385.  This number is for 
only the new development and does not include the existing development.   Since this is an expansion 
it seems appropriate to include this information when considering 16.8.12.3.K (500 trips/day) and 
16.10.5.2.C.9 (400 trips/day).  While our local standard is for 400 or 500 trips/day, the MDOT traffic 
moving permit’s threshold is 100 passenger car equivalents at peak hour.  The applicant needs to 
address if state’s traffic requirements have been met for the development too.   
 
Similarly, consideration should be made for performing a traffic impact analysis for the temporary 
traffic conditions that will result from the expected large scale earth moving operations. 
 
7) Vernal Pool.  It doesn’t appear there was any consideration of the existing vernal pool with regard 
to U.S. Army Corps of Engineers’ standards.  These standards include that no more than 25% of the 
forested uplands and wetlands within 750' of the pool can be converted to unforested area.  Staff has 
checked with USACE to determine applicability and they asked to advise the applicant the need for the 
applicant to contact the Corps to obtain a permit. 

 
 
STAFF RECOMMENDATION 
 
The applicant has not to date responded to staff comments.   It seems likely that even after the public 
hearing and an opportunity for the Board to ask questions of the Town Attorney that the application is ready 
for preliminary approval.  Staff recommends providing more time for the applicant to address staff 
comments from 5/14 and respond to new comments from CMA and potential questions from tonight’s 
meeting. 
 
BOARD ACTION  
 
Move to continue the preliminary plan review for a 78-lot expansion of the Yankee Commons Mobile 
Home Park located at US Route 1, for owner/applicant Real Property Trust Agreement, Tax Map 66, Lot 
24 and 25, not to exceed 90 days. 
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Town of Kittery Maine 
Town Planning Board Meeting 

June 11, 2015 
 

Please refer to application from the 5/14 meeting. 
 
ITEM 7 – 9 Mill Pond Road – Shoreland Development Plan Review 
Action: accept or deny plan application; approve or deny plan. Owners/applicants Eric Stites and 
Katherine Peternell request consideration of a shoreland development plan for an addition to and second 
story expansion of an existing, nonconforming structure located at 9 Mill Pond Road, Tax Map 23, Lot 
6A in the Residential – Urban (R-U), Shoreland Overlay (OZ-SL-250’), and Resource Protection Overlay 
(OZ-RP) Zones. Agent is Tom Emerson, Studio B-E. 
  
PROJECT TRACKING 

REQ’D ACTION COMMENTS STATUS 

NO Sketch Plan Review  NA 

NO Site Visit  Held 6/2 

YES Determination of 
Completeness/Acceptance  Scheduled for 6/11 

NO Public Hearing  Scheduled for 6/11 

YES Final Plan Review and Decision  Feasible for 6/11 
Plan Review Notes reflect comments and recommendations regarding applicability of Town Land Use Development Code, and standard planning and 
development practices. Only the PB makes final decisions on code compliance and approves, approves with conditions or denies final plans.  Prior to the 
signing of the approved Plan any Conditions of Approval related to the Findings of Fact along with waivers and variances (by the BOA) must be 
placed on the Final Plan and recorded at the York County Registry of Deeds.  PLACE THE MAP AND LOT NUMBER IN 1/4” HIGH 
LETTERS AT LOWER RIGHT BORDER OF ALL PLAN SHEETS.   As per Section 16.4.4.13 - Grading/Construction Final Plan Required. - 
Grading or construction of roads, grading of land or lots, or construction of buildings is prohibited until the original copy of the approved final plan 
endorsed has been duly recorded in the York County registry of deeds when applicable.  

 
Background 
Planning Board review of this project is required by 16.10.3.2 Other Development Review because it is 
located in the Shoreland Overlay Zone. The existing use is a nonconforming single family dwelling on a 
nonconforming lot. The entire house is located within the 100-foot setback from the water (Spruce 
Creek). The proposal is to add a second story and enclose the existing front porch area. Expansion is 
limited to less than 30% in floor area or volume by 16.7.3.6.1 Nonconforming Structure Expansion. The 
proposed expansions constitute a 28.47% increase in floor area and 29.54% increase in volume.  
Development on the lot as a whole is also limited to 20% devegetated coverage by Shoreland Zoning 
Law. The existing condition is 32.7%. Devegetated area will be maintained, although the applicant 
voluntarily proposes to remove a paved walkway and replace it with pervious material (this is still 
considered devegetated). Building coverage also is limited to 20% in the Residential – Urban Zone. The 
existing and proposed condition is 13%.  
  
UPDATED Staff Comments 
The Board held a site walk on June 2, 2015. 
 
Mr. Emerson provided a revised plan (attached) and made the changes we requested: 

• Existing building coverage is provided (13.0%) 
• Maximum building coverage and impervious surface coverage are corrected 
• The volume figure indicates that the basement was included in the calculation 
• A note regarding no previous expansions after 1989 was added 
• Note 8 refers to NAVD88 as well as NGVD29 

ITEM 2 
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There are a few additional minor plan changes that can be resolved as a condition of approval, including: 

• Making it clear with a note that the expansion consists of enclosing the porch and adding a 
second story. 

• A revision to show the 100-foot setback, not a Resource Protection Zone Boundary as presented. 
• In the Expansion Analysis table, qualify “Tom Emerson” as “Architect, Studio B-E.” For type of 

construction, “Demolition and Rebuild” instead of “DR.” 
• Revise the “Impervious Surface Coverage” table by replacing “impervious” with “devegetated.” 

 
The applicant appears to meet the standards governing expansion of a nonconforming structure in the 
Shoreland Zone. This is reflected on the plan as expected. 
 
Recommendations 
Staff opinion is that the application is complete and the proposal appears to meet the requirements of Title 
16, as described in the draft findings of fact below. 
 
The Board should first accept the plan application. 
 
Move to accept the Shoreland Development Plan application dated April 23, 2015 from Eric Stites & 
Katherine Peternell for 9 Mill Pond Road (Tax Map 23, Lot 6A) in the Residential – Urban, Shoreland 
Overlay, and Resource Protection Overlay Zones… 
 
After holding the scheduled public hearing and considering testimony, the Board may move to approve 
with conditions (suggestions provided below) and proceed to reading and voting on the Findings of Fact. 
 
Move to grant conditional approval for the Shoreland Development Plan application dated April 23, 
2015 from Eric Stites & Katherine Peternell for 9 Mill Pond Road (Tax Map 23, Lot 6A) in the 
Residential – Urban, Shoreland Overlay, and Resource Protection Overlay Zones. 
 
KITTERY PLANNING BOARD 

 
FINDINGS OF FACT  UNAPPROVED 
For 9 Mill Pond Road 
Shoreland Development Plan Review 
  
WHEREAS: Eric Stites and Katherine Peternell request approval of their Shoreland Development Plan 
for an addition to and second story expansion of an existing, nonconforming structure located at 9 Mill 
Pond Road (Tax Map 23, Lot 6A) in the Residential – Urban, Shoreland Overlay, and Resource 
Protection Overlay Zones, hereinafter the “Development,” and 
 
Pursuant to the Plan Review meetings conducted by the Town Planning Board as noted; 
 

Shoreland Development Plan Review 5/14, 6/11 
Site Walk 6/2 
Public Hearing 6/11 

 
And pursuant to the Application and Plan and other documents considered to be a part of the plan review 
decision by the Town Planning Board in this Finding of Fact consisting of the following (hereinafter the 
“Plan”): 
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1. Shoreland Development Plan Application, April 23, 2015. 
2. Shoreland Development Plan, Easterly Surveying, April 22, 2015; revised May 28, 2015. 
3. Architectural Plans, Studio B-E, received April 23, 2015. 
 
NOW THEREFORE, based on the entire record before the Town Planning Board and pursuant to the 
applicable standards in the Land Use and Development Code, the Town Planning Board makes the 
following factual findings and conclusions: 
 

FINDINGS OF FACT 
 

Chapter 16.3 LAND USE ZONE REGULATIONS 

16.3.2.17. D  Shoreland Overlay Zone 

1.d The total footprint of areas devegetated for structures, parking lots and other impervious surfaces, 
must not exceed twenty (20) percent of the lot area, including existing development, except in the 
following zones… 
Findings: Existing conditions on the 12,370-square-foot lot include 4,045 square feet of devegetated area 
(32.7%). The applicant proposes to replace a paved walkway with pervious pavers. Although for 
regulatory purposes this is still counted as vegetated area, in effect it lessens the existing impact of the 
development. 
 
The existing nonconforming condition is 32.7% devegetated and must not be increased. 
 
Conclusion:  This standard appears to have been met. 

Vote: __ in favor __ against __ abstaining 

 
Chapter 16.7 GENERAL DEVELOPMENT REQUIREMENTS 

Article III Nonconformance 
16.7.3.1  Prohibitions and Allowances 
A.  Except as otherwise provided in this Article, a nonconforming condition must not be permitted to 
become more nonconforming. 
 
Finding:  This is an existing, nonconforming lot with an existing single-family dwelling structure 
located entirely within 100 feet of a coastal wetland. It appears to be nonconforming to one side 
setback. 
 
The proposed development does not increase nonconformity. 
 
Conclusion:  The requirement appears to be met. 

Vote: __ in favor __ against __ abstaining 
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16.7.3.5 Types of Nonconformance 
16.7.3.5.5 Nonconforming Structure Repair and/or Expansion 
A. A nonconforming structure may be repaired or maintained and may be expanded in conformity with 
the dimensional requirements, such as setback, height, etc., as contained in this Code. If the proposed 
expansion of a nonconforming structure cannot meet the dimensional requirements of this Code, the 
Board of Appeals or the Planning Board (in cases where the structure is located in a Shoreland 
Overlay or Resources Protection Overlay Zone) will review such expansion application and may 
approve proposed changes provided the changes are no more nonconforming than the existing 
condition and the Board of Appeals or the Planning Board (in cases where the structure is located in a 
Shoreland Overlay or Resources Protection Overlay Zone) makes its decision per section 16.6.6.2. 
 
Finding: The proposed development is no more nonconforming than the existing condition. 
Conclusion: The requirement appears to be met 

Vote: __ in favor __ against __ abstaining 
 
16.7.3.6  Nonconforming Structures in Shoreland and Resource Protection Zones 
16.7.3.6.1 Nonconforming Structure Expansion 
A nonconforming structure may be added to, or expanded, after obtaining Planning Board approval and  
a permit from the Code Enforcement Officer. Such addition or expansion must not increase the non- 
conformity of the structure and must be in accordance with the subparagraphs [A through C] below.  
A.  After January 1, 1989, if any portion of a structure is less than the required setback from the normal 
high-water line of a water body or tributary stream or the upland edge of a wetland, that portion of the 
structure will not be permitted to expand, as measured in floor area or volume, by thirty percent (30%) or 
more during the lifetime of the structure. 
B.  If a replacement structure conforms to the requirements of Section 16.7.3.6.1.A and is less than the 
required setback from a water body, tributary stream or wetland, the replacement structure will not be 
permitted to expand if the original structure existing on January 1, 1989, has been expanded by 30% in 
floor area and volume since that date. 
C. Whenever a new, enlarged or replacement foundation is constructed under a nonconforming 
structure, the structure and new foundation must be placed such that the setback requirement is met to the 
greatest practical extent as determined by the Planning Board, basing its decision on the criteria 
specified in Section 16.7.3.5.2 – Relocation, below. If the completed foundation does not extend beyond 
the exterior dimensions of the structure, except for expansion in conformity with Section 16.7.3.5.3, 
above, and the foundation does not cause the structure to be elevated by more than three (3) additional 
feet, as measured from the uphill side of the structure (from original ground level to the bottom of the first 
floor sill), it will not be considered to be an expansion of the structure. 
 
Finding:  
A. This proposal is the only expansion of the structure since January 1, 1989. The proposed increase in 
floor area is 28.47%. The proposed increase in volume is 29.54%. 
 
Conclusion: 16.7.3.6.1.A appears to be met. B and C are not applicable. 

Vote:      in favor      against       abstaining 
 

 
Chapter 10 DEVELOPMENT PLAN APPLICATION AND REVIEW 

Article 10 Shoreland Development Review 
16.10.10.2 Procedure for Administering Permits 
D. An Application will be approved or approved with conditions if the reviewing authority makes a 
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positive finding based on the information presented.  It must be demonstrated the proposed use will: 
 

1. Maintain safe and healthful conditions; 
Finding: The proposed development does not appear to have an adverse impact. 
Conclusion: This requirement appears to be met. 

Vote:      in favor      against       abstaining 

2. Not result in water pollution, erosion or sedimentation to surface waters; 
Finding: Maine DEP Best Management practices will be followed for erosion and sedimentation control 
during site preparation and building construction. (see conditions #2 and #3) to avoid impact on adjacent 
surface waters.  
Conclusion:  The proposed development does not appear to have an adverse impact.  With the suggested 
conditions #2, #3, this requirement appears to be met. 

Vote:      in favor      against       abstaining 

3. Adequately provide for the disposal of all wastewater; 
Finding: The dwelling is served by public sewer.  
Conclusion: The requirement is not applicable. 

Vote:      in favor      against       abstaining 

4. Not have an adverse impact on spawning grounds, fish, aquatic life, bird or other wildlife habitat; 
Finding:  Maine DEP Best Management practices will be followed for erosion and sedimentation control 
during site preparation and building construction. (see conditions #2 and #3) to avoid impact on adjacent 
surface waters. These conditions should be added to the plan. 
Conclusion:  The proposed development does not appear to have an adverse impact.  With the suggested 
conditions #2 and #3, this standard appears to be met. 

Vote: __ in favor __ against __ abstaining 

5. Conserve shore cover and visual, as well as actual, points of access to inland and coastal waters; 
Finding: Shore cover is not affected by this development. There are no points of access.  
Conclusion: The requirement appears to be met. 

Vote:      in favor      against       abstaining 

6. Protect archaeological and historic resources; 
Finding: The proposed development does not appear to have an adverse impact. 
Conclusion: The requirement appears to be met. 

Vote:      in favor      against       abstaining 
7. Not adversely affect existing commercial fishing or maritime activities in a commercial fisheries/ 

maritime activities district; 
Finding: The proposed development does not appear to have an adverse impact. 
Conclusion: This requirement appears to be met. 

Vote:      in favor      against       abstaining 
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8. Avoid problems associated with floodplain development and use; 
Finding: The proposed development is not within the floodplain. 
Conclusion: This requirement appears to be met. 

Vote:      in favor      against       abstaining 

9. Is in conformance with the provisions of this Code; 
Finding: The proposed development appears to be in conformance with the provisions of this Code. 
Conclusion:  This requirement appears to be met. 

Vote:      in favor      against       abstaining 

10. Be recorded with the York County Registry of Deeds. 
Conclusion: As stated in the Notices to Applicant contained herein, Shoreland Development plans must 
be recorded with the York County Registry of Deeds prior to the issuance of a building permit. 

Vote:      in favor      against       abstaining 
 
Based on the foregoing Findings, the Planning Boards finds the applicant has satisfied each of the review 
standards for approval and, therefore, the Planning Board approves the Shoreland Development Plan 
Application for Eric Stites and Katherine Peternell, owners and applicants, for an additional to and second 
story expansion of an existing, nonconforming single family dwelling located at 9 Mill Pond Road (Tax 
Map 23, Lot 6A) subject to any conditions or waivers, as follows: 
 

Waivers: None 
 
Conditions of Approval (not to be included on final plan): 

1.  Minor plan revisions as described in staff review notes will be made prior to signing. 
 
Conditions of Approval (to be included on final plan to be recorded): 

1. No changes, erasures, modifications or revisions may be made to any Planning Board approved 
final plan. (Title 16.10.9.1.2) 

2. Applicant/contractor will follow Maine DEP Best Management Practices for all work associated 
with site and building construction to ensure adequate erosion control and slope stabilization. 

3. Prior to the commencement of grading and/or construction within a building envelope, as shown 
on the Plan, the owner and/or developer must stake all corners of the envelope. These markers 
must remain in place until the Code Enforcement Officer determines construction is completed 
and there is no danger of damage to areas that are, per Planning Board approval, to remain 
undisturbed. 

4. All Notices to Applicant contained herein (Findings of Fact dated 6/11/15). 

 
The Planning Board authorizes the Planning Board Chair to sign the Final Plan and the Findings of 
Fact upon confirmation of compliance with any conditions of approval.  

 
Vote of       in favor      against       abstaining 

 
APPROVED BY THE KITTERY PLANNING BOARD ON    6/11/15   

 
 

Ann Grinnell, Planning Board Chair 
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Notices to Applicant:  
 
1. Incorporate any plan revisions on the final plan as recommended by Staff, Planning Board or Peer 

Review Engineer, and submit for Staff review prior to presentation of final mylar.  

2. Prior to the release of the signed plans, the applicant must pay all outstanding fees associated with the 
permitting, including, but not limited to, Town Attorney fees, peer review, newspaper advertisements 
and abutter notification. 

3. One (1) mylar copy of the final plan and any and all related state/federal permits or legal documents 
that may be required, must be submitted to the Town Planning Department for signing.  Date of 
Planning Board approval shall be included on the final plan in the Signature Block. After the signed 
plan is recorded with the York County Registry of Deeds, a mylar copy of the signed original must be 
submitted to the Town Planning Department. 

4. This approval by the Town Planning Board constitutes an agreement between the Town and the 
Developer, incorporating as elements the Development Plan and supporting documentation, the 
Findings of Fact, and any Conditions of Approval.  

Per Title 16.6.2.A - An aggrieved party with legal standing may appeal a final decision of the Planning Board to the 
York County Superior Court in accordance with Maine Rules of Civil Procedures Section 80B, within forty-five 
(45) days from the date the decision by the Planning Board was rendered. 
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Town of Kittery 
Planning Board Meeting 

June 11, 2015 
 
ITEM 3 – State Road Mixed Use Development – Preliminary Site Plan Completeness Review 
Action: accept or deny preliminary plan application, schedule a public hearing. Owner/applicant Aaron 
Henderson, HGC, LLC requests consideration of plans for a mixed use development consisting of three 
(3) commercial office units and five (5) single family residential units at 42 State Road, Tax Map 3, Lots 
5, 6, and 7 in the Business – Local 1 (B-L1) Zone. Agent is Jeff Clifford, Altus Engineering, Inc. 
 
PROJECT TRACKING 

REQ’D ACTION COMMENTS STATUS 

YES Sketch Plan Review First Sketch Plan review:  May 8, 2014 
Second Sketch Plan Review:  2/12/2015 

Not complete 
APPROVED 

NO Site Visit Site inspection made 5/22/14; 2/4/2015 HELD 

Yes Preliminary Plan Review 
Completeness/Acceptance Scheduled for 6/11/2015 PENDING 

Yes Public Hearing   

Yes Final Plan Review   
Applicant:  Prior to the signing of the approved Plan any Conditions of Approval related to the Findings of Fact along with waivers and 
variances (by the BOA) must be placed on the Final Plan and, when applicable, recorded at the York County Registry of Deeds.  PLACE 
THE MAP AND LOT NUMBER IN 1/4” HIGH LETTERS AT LOWER RIGHT BORDER OF ALL PLAN SHEETS.   As per Section 
16.4.4.13 - Grading/Construction Final Plan Required. - Grading or construction of roads, grading of land or lots, or construction of buildings is 
prohibited until the original copy of the approved final plan endorsed has been duly recorded in the York County registry of deeds when 
applicable.  

 
Background:   
Applicant is planning a mixed-use development to include five residential units above three commercial 
units. Division of the building into five dwelling units makes the development subject to subdivision 
review.  The Board held a site visit in early February this year and approved the Sketch Plan at its 2/12 
meeting.  The applicant plans to merge three parcels, raze all existing buildings and construct a 3-story 
15,600 s.f. mixed-use building with office proposed for the first floor.  The access to the commercial use 
is planned at the existing curb cut on Route One. Entrance-only access to the residential units is planned 
at the existing curb cut on Love Lane.   
 
Review to date: 
The applicant has submitted a complete plan application including landscape and lighting plans that are 
typical of a final plan submittal.  The town’s peer review engineer, CMA, plans to provide a review in 
advance of the public hearing.  Staff will provide comments at that time as well, however, will plan to 
contact the Maine DOT sooner with regard to the proposed improvements in the Right-Of-Way.  The 
zoning for the Business Local -1 anticipates promoting “…a pedestrian public space, which includes, but 
is not limited to, landscaping, sidewalks, and sitting areas.”  The applicant has included a design that staff 
can share with MDOT to begin their review and approval process. 
 
Board Action: 
The application is complete.  The Board should determine if a site visit is warranted and if so schedule it 
prior to the first meeting in July.  Staff recommends the Board accept the plan and schedule a public 
hearing at the July 9 meeting. 
 
move to accept the preliminary plan and schedule a public hearing for consideration of Aaron 
Henderson, HGC, LLC’s, proposed mixed residential/commercial development at 42 State 
Road, Tax Map 3, Lots 5, 6 & 7 in the Business – Local 1 (B-L1) Zone for July 9, 2015. 

ITEM 3 
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Town of Kittery Maine 

Town Planning Board Meeting 
June 11, 2015 

 
ITEM 4 – 28 Island Avenue – Shoreland Development Plan Review 
Action: accept or deny plan application; approve or deny plan. Owner/applicant Diane Knight requests 
consideration of a shoreland development plan for a second story expansion of an existing, 
nonconforming single-family dwelling located at 28 Island Avenue, Tax Map 1, Lot 9 in the Residential – 
Urban (R-U) and Shoreland Overlay (OZ-SL-250’) Zones. Agent is Anne Whitney, Architect.  
  
PROJECT TRACKING 

REQ’D ACTION COMMENTS STATUS 

NO Sketch Plan Review  NA 

NO Site Visit  NA 

YES Determination of 
Completeness/Acceptance  Scheduled for 6/11 

NO Public Hearing  NA 

YES Final Plan Review and Decision  Feasible for 6/11 
Plan Review Notes reflect comments and recommendations regarding applicability of Town Land Use Development Code, and standard planning and 
development practices. Only the PB makes final decisions on code compliance and approves, approves with conditions or denies final plans.  Prior to the 
signing of the approved Plan any Conditions of Approval related to the Findings of Fact along with waivers and variances (by the BOA) must be 
placed on the Final Plan and recorded at the York County Registry of Deeds.  PLACE THE MAP AND LOT NUMBER IN 1/4” HIGH 
LETTERS AT LOWER RIGHT BORDER OF ALL PLAN SHEETS.   As per Section 16.4.4.13 - Grading/Construction Final Plan Required. - 
Grading or construction of roads, grading of land or lots, or construction of buildings is prohibited until the original copy of the approved final plan 
endorsed has been duly recorded in the York County registry of deeds when applicable.  

 
Background 
 
Planning Board review of this project is required by 16.10.3.2. Other Development Review because it is 
located in the Shoreland Overlay Zone. The existing use is a nonconforming single family dwelling on a 
nonconforming lot within the Residential Urban Zone (R-U).  It appears that the entire house is located 
within the required 100-foot setback from Highest Annual Tide.  Expansion is limited to less than 30% in 
floor area or volume by 16.7.3.6.1 Nonconforming Structure Expansion. Specific to the R-U Zone 
development on the lot is also limited to no more than 50% devegetated area per 16.3.2.17.D.1.d.iii.  The 
existing condition appears to be less than this, approximately 30-35% using GIS mapping, however, the 
proposed development does not include any new devegetated coverage.  The same seems to be true for 
the 20% maximum building coverage for the R-U zone where the existing condition is approximately 
25% , but again, no expansion to the building coverage is proposed.   
 
The proposal is to add a two new dormers, a total of 56 s.f. and 1,456 c.f. all of which will lie within the 
existing limits of the house and within the 100-foot setback. The proposed expansion equals a 8.8% 
increase in volume and no increase to floor area, building coverage or devegetated area. 
 
Staff Review 
 
Percentages of expansion are minimal and are well within what is allowed by 16.7.3.6.1 and building 
coverage, and devegetated area are not increased. 
 
A check of Town records confirms that there was no previous expansion after 1989. The applicant needs 
to add a note to the plan stating this. 
 

ITEM 4 
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Considering the limited development and increase Staff recommends the applicant not updating the 
survey at this point in time where it is evident that the entire house is within the 100-foot setback and 
there are no expansions proposed to the existing footprint.  The Board can consider requiring an updated 
survey on any future expansions to the building as a condition of approval. 
 
The plan needs to be revised to include some minor changes that could be a condition of approval.  
Changes include: 
1) Title needs to include “Shoreland Development Plan” and prepared to be suitable for recording 
2) A table that lists the three primary standards and the existing and proposed associated areas and % 
increase (i.e. Floor Area, Volume and Devegetated Area) 
3) A note that states there have been no expansions after January 1, 1989 
4) Denote the 100 foot setback line 
5) Provide a plan reference for the survey information shown on the plan 
 
 
Recommendations 
 
Staff finds that the request appears to be substantially in conformance with the applicable provisions of 
Title 16. The proposed development is limited to the existing building footprint and may not warrant a 
public hearing or site visit. The needed changes to the plan are fairly minor and could be made conditions 
of approval. If the Board determines a public hearing is not necessary, Staff recommends that the Board 
accept the application and grant conditional approval. 
 
Move to accept the application and grant conditional approval for the Shoreland Development Plan 
Application dated May 7, 2015 from Diane Knight for 28 Island Avenue (Tax Map 1, Lot 9) in the 
Residential – Urban and Shoreland Overlay Zones 
 
Conditions are provided in the draft Findings of Fact as a suggestion and the Board may add, amend, or 
remove as they see necessary and applicable. 
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KITTERY PLANNING BOARD 

 
FINDINGS OF FACT  UNAPPROVED 
For 28 Island Ave 
Shoreland Development Plan Review 
  
WHEREAS: Diane Knight requests approval of a shoreland development plan for the addition of two 
second story dormers to an existing, nonconforming structure located at 28 Island Avenue, Tax Map 1, 
Lot 9 in the Residential – Urban (R-U) and Shoreland Overlay (OZ-SL-250’) Zones, hereinafter the 
“Development,” and 
 
Pursuant to the Plan Review meetings conducted by the Town Planning Board as noted; 

Planning Board Review June 11, 2015 
Approval  

And pursuant to the Application and Plan and other documents considered to be a part of the plan review 
decision by the Town Planning Board in this Finding of Fact consisting of the following (hereinafter the 
“Plan”): 
 
1. Shoreland Overlay Zone Project Plan Application, May 7, 2015. 
2. Shoreland Development Plan, Anne Whitney Architect, May 6, 2015 
3. Dormer Addition, Knight Stone Residence, Anne Whitney Architect, May 6, 2015 
  
NOW THEREFORE, based on the entire record before the Town Planning Board and pursuant to the 
applicable standards in the Land Use and Development Code, the Town Planning Board makes the 
following factual findings and conclusions: 
 

FINDINGS OF FACT 
 

Chapter 16.3 LAND USE ZONE REGULATIONS 

16.3.2.17. D  Shoreland Overlay Zone 

1.d  The total footprint of areas devegetated for structures, parking lots and other impervious surfaces, 
must not exceed twenty (20) percent of the lot area, including existing development, except in the 
following zones… 
Findings:  
The proposed development does not increase devegetated areas on the lot. 
 
Conclusion:  This standard appears to have been met. 

Vote: __ in favor __ against __ abstaining 
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Chapter 16.7 GENERAL DEVELOPMENT REQUIREMENTS 
Article III Nonconformance 

16.7.3.1  Prohibitions and Allowances 
A.  Except as otherwise provided in this Article, a nonconforming condition must not be permitted to 
become more nonconforming. 
 
Finding:  This is an existing, nonconforming lot with an existing single family dwelling structure that is 
nonconforming to the 100-foot setback from the protected resource. The proposed development increases 
nonconformity as permitted in 16.7.3.6.1 Nonconforming Structure Expansion. 
 
Conclusion:  The requirement appears to be met. 

Vote: __ in favor __ against __ abstaining 
16.7.3.5 Types of Nonconformance 
16.7.3.5.5 Nonconforming Structure Repair and/or Expansion 
A. A nonconforming structure may be repaired or maintained and may be expanded in conformity with 
the dimensional requirements, such as setback, height, etc., as contained in this Code. If the proposed 
expansion of a nonconforming structure cannot meet the dimensional requirements of this Code, the 
Board of Appeals or the Planning Board (in cases where the structure is located in a Shoreland Overlay 
or Resources Protection Overlay Zone) will review such expansion application and may approve 
proposed changes provided the changes are no more nonconforming than the existing condition and the 
Board of Appeals or the Planning Board (in cases where the structure is located in a Shoreland Overlay 
or Resources Protection Overlay Zone) makes its decision per section 16.6.6.2. 
 
See 16.6.6.1 and its reference to 16.6.6.2 below. 
 
Finding: The proposed development increases nonconformity as permitted in 16.7.3.6.1 Nonconforming 
Structure Expansion. 
Conclusion: The requirement appears to be met. 

Vote: __ in favor __ against __ abstaining 
16.6.6 Basis for Decision 
16.6.6.1.B In hearing appeals/requests under this Section, the Board of Appeals [note: Planning Board is 
also subject to this section per 16.7.3.5.5 above] must use the following criteria as the basis of a decision: 
1. Proposed use will not prevent the orderly and reasonable use of adjacent properties or of properties in 
adjacent use zones; 
2. Use will not prevent the orderly and reasonable use of permitted or legally established uses in the zone 
wherein the proposed use is to be located, or of permitted or legally established uses in adjacent use 
zones; 
3. Safety, the health, and the welfare of the Town will not be adversely affected by the proposed use or its 
location; and 
4. Use will be in harmony with and promote the general purposes and intent of this Code. 
 
The Board must also give consideration to the factors listed in 16.6.6.2. 
 
Finding: The proposed development does not pose a concern.  
Conclusion: The requirement appears to be met. 

Vote: __ in favor __ against __ abstaining 
16.7.3.6 Nonconforming Structures in Shoreland and Resource Protection Overlay Zones 
16.7.3.6.1 Nonconforming Structure Expansion 
 
A nonconforming structure may be added to, or expanded, after obtaining Planning Board approval and 
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a permit from the Code Enforcement Officer. Such addition or expansion must not increase the non-
conformity of the structure and must be in accordance with the subparagraphs below. 
 
A. After January 1, 1989, if any portion of a structure is less than the required setback from the normal 
high-water line of a water body or tributary stream of the upland edge of a wetland, that portion of the 
structure will not be permitted to expand, as measured in floor area or volume, by thirty percent (30%) or 
more during the lifetime of the structure. 
B. If a replacement structure conforms to the requirements of Section 16.7.3.5.4 and Section 16.7.3.5.6 
and is less than the required setback from a water body, tributary stream or wetland, the replacement 
structure will not be permitted to expand if the original structure existing on January 1, 1989, has been 
expanded by 30% in floor area and volume since that date. 
C. Whenever a new, expanded or replacement foundation is constructed under a nonconforming 
structure, the structure and new foundation must be placed such that the setback requirement is met to the 
greatest practical extent as determined by the Planning Board, basing its decisions on the criteria 
specified in Section 16.7.3.5.4 B, Nonconforming Structure Relocation. If the completed foundation does 
not extend beyond the exterior dimensions of the structure, except for expansion in conformity with 
Section 16.7.3.6.1.A, and the foundation does not cause the structure to be elevated by more than three 
(3) additional feet, as measured from the uphill side of the structure (from original ground level to the 
bottom of the first floor sill), it will not be considered to be an expansion of the structure. 
 
Finding: A. Staff confirmed that there are no recorded expansions of the portion of the structure within 
the setback since 1989. The proposed expansion represents a 8.8% increase in volume. B & C. Does not 
apply. 
Conclusion: The requirement appears to be met. 

Vote:      in favor      against       abstaining 
 

 
Chapter 10 DEVELOPMENT PLAN APPLICATION AND REVIEW 

Article 10 Shoreland Development Review 
16.10.10.2 Procedure for Administering Permits 
D. An Application will be approved or approved with conditions if the reviewing authority makes a 
positive finding based on the information presented.  It must be demonstrated the proposed use will: 

 
1. Maintain safe and healthful conditions; 

Finding: The proposed development does not appear to have an adverse impact. 
Conclusion: This requirement appears to be met. 

Vote:      in favor      against       abstaining 

2. Not result in water pollution, erosion or sedimentation to surface waters; 
Finding: Maine DEP Best Management practices will be followed for erosion and sedimentation control 
during site preparation and building construction to avoid impact on adjacent surface waters. 
Conclusion: This requirement appears to be met. 

Vote:      in favor      against       abstaining 
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3. Adequately provide for the disposal of all wastewater; 
Finding: The proposed development does not appear to have an adverse impact.  
Conclusion: This requirement appears to be met. 

Vote:      in favor      against       abstaining 

4. Not have an adverse impact on spawning grounds, fish, aquatic life, bird or other wildlife habitat; 
Finding:  Maine DEP Best Management practices will be followed for erosion and sedimentation control 
during site preparation and building construction to avoid impact on adjacent surface waters. 
Conclusion:  This requirement appears to be met. 

Vote: __ in favor __ against __ abstaining 

5. Conserve shore cover and visual, as well as actual, points of access to inland and coastal waters; 
Finding: Shore cover is conserved in accordance with this Code. There are no points of access.  
Conclusion:  This requirement appears to be met. 

Vote:      in favor      against       abstaining 

6. Protect archaeological and historic resources; 
Finding: The proposed development does not appear to have an adverse impact. 
Conclusion: This requirement appears to be met. 

Vote:      in favor      against       abstaining 
7. Not adversely affect existing commercial fishing or maritime activities in a commercial fisheries/ 

maritime activities district; 
Finding: The proposed development does not appear to have an adverse impact. 
Conclusion: This requirement appears to be met. 

Vote:      in favor      against       abstaining 

8. Avoid problems associated with floodplain development and use; 
Finding: The proposed development is not within the floodplain. 
Conclusion: This requirement appears to be met. 

Vote:      in favor      against       abstaining 

9. Is in conformance with the provisions of this Code; 
Finding: The proposed development appears to be in conformance with the provisions of this Code. 
Conclusion:  This requirement appears to be met. 

Vote:      in favor      against       abstaining 

10. Be recorded with the York County Registry of Deeds. 
Conclusion: As stated in the Notices to Applicant contained herein, Shoreland Development plans must 
be recorded with the York County Registry of Deeds prior to the issuance of a building permit. 

Vote:      in favor      against       abstaining 
 



 
PLAN REVIEW NOTES  June 11, 2015 
28 ISLAND AVENUE  Page 7  
Shoreland Development Plan Review               MAP 1 LOT 9 
 

P:\PLANNING AND DEVELOPMENT\PLANS AND PROJECTS\M1 L9 28 Island Ave\PRN 28 Island Ave  6-11-15.doc 

Based on the foregoing Findings, the Planning Board finds the applicant has satisfied each of the review 
standards for approval and, therefore, the Planning Board approves the Shoreland Development Plan 
Application of Diane Knight requests approval of a shoreland development plan for the addition of two 
second story dormers to an existing, nonconforming structure located at 28 Island Avenue, Tax Map 1, Lot 
9 in the Residential – Urban (R-U) and Shoreland Overlay (OZ-SL-250’) Zones subject to an conditions or 
waivers, as follow: 
 

Waivers: None 
 
Conditions of Approval (to be included on final plan to be recorded): 
 
1. No changes, erasures, modifications or revisions may be made to any Planning Board approved final 

plan. (Title 16.10.9.1.2) 

2. Applicant/contractor will follow Maine DEP Best Management Practices for all work associated with 
site and building construction to ensure adequate erosion control and slope stabilization. 

3. All Notices to Applicant contained herein (Findings of Fact dated June 11, 2015). 

4. Future expansions will require the applicant to obtain a new Boundary Survey with Highest Annual 
Tide Information for Staff review. 

 
Conditions of Approval (NOT to be included on final plan to be recorded): 

5. Revise plan per staff comments 

 
The Planning Board authorizes the Planning Board Chair to sign the Final Plan and the Findings of 
Fact upon confirmation of compliance with any conditions of approval.  

 
Vote of       in favor      against       abstaining 

 
APPROVED BY THE KITTERY PLANNING BOARD ON       

 
 
 

Ann Grinnell, Planning Board Chair 
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Notices to Applicant:  
 
1. Incorporate any plan revisions on the final plan as recommended by Staff, Planning Board or Peer 

Review Engineer, and submit for Staff review prior to presentation of final mylar.  

2. Prior to the release of the signed plans, the applicant must pay all outstanding fees associated with the 
permitting, including, but not limited to, Town Attorney fees, peer review, newspaper advertisements 
and abutter notification. 

3. One (1) mylar copy of the final plan and any and all related state/federal permits or legal documents 
that may be required, must be submitted to the Town Planning Department for signing.  Date of 
Planning Board approval shall be included on the final plan in the Signature Block. After the signed 
plan is recorded with the York County Registry of Deeds, a mylar copy of the signed original must be 
submitted to the Town Planning Department. 

4. This approval by the Town Planning Board constitutes an agreement between the Town and the 
Developer, incorporating as elements the Development Plan and supporting documentation, the 
Findings of Fact, and any Conditions of Approval.  

 
Per Title 16.6.2.A - An aggrieved party with legal standing may appeal a final decision of the Planning Board to the 
York County Superior Court in accordance with Maine Rules of Civil Procedures Section 80B, within forty-five 
(45) days from the date the decision by the Planning Board was rendered. 
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Town of Kittery Maine 
Town Planning Board Meeting 

June 11, 2015 
 
ITEM 5 – 89 Route 236 – Sketch Site Plan Review 
Action: approve or deny sketch plan. Owner/applicant Rockwell Homes, LLC requests consideration of a 
sketch site plan for a single, 2,520-square-foot building containing business and professional offices and a 
drive-through-only restaurant at 89 Route 236 (Tax Map 28, Lot 14-2) in the Commercial 2 (C-2) Zone. 
Agent is Ryan McCarthy, Tidewater Engineering & Surveying, LLC. 
  
PROJECT TRACKING 

REQ’D ACTION COMMENTS STATUS 

NO Sketch Plan Review  6/11 

NO Site Visit   

YES Determination of 
Completeness/Acceptance   

YES Public Hearing   

YES Final Plan Review and Decision   
Plan Review Notes reflect comments and recommendations regarding applicability of Town Land Use Development Code, and standard planning and 
development practices. Only the PB makes final decisions on code compliance and approves, approves with conditions or denies final plans.  Prior to the 
signing of the approved Plan any Conditions of Approval related to the Findings of Fact along with waivers and variances (by the BOA) must be 
placed on the Final Plan and recorded at the York County Registry of Deeds.  PLACE THE MAP AND LOT NUMBER IN 1/4” HIGH 
LETTERS AT LOWER RIGHT BORDER OF ALL PLAN SHEETS.   As per Section 16.4.4.13 - Grading/Construction Final Plan Required. - 
Grading or construction of roads, grading of land or lots, or construction of buildings is prohibited until the original copy of the approved final plan 
endorsed has been duly recorded in the York County registry of deeds when applicable.  

 
Background 
This is the first, conceptual review of a plan to develop a professional office (Rockwell Homes, LLC) and 
a drive-through-only restaurant (Aroma Joe’s) on one of the lots divided from Map 28, Lot 14 (the mother 
lot being currently under review for a cluster residential subdivision entitled Bartlett Hill). 
 
Some of the forethought and conditions made during that division last year will have a bearing on this 
project, as well as on lot 14-1 next door. An easement along the property line between the two provides a 
shared access. 
 
Staff Comments 
At this stage in the review, our comments mostly concern aspects of the plan that are yet to be developed. 
Items for consideration and future determination include: 
 

• Parking and circulation. With no restaurant seating, the plan appears to provide just enough 
parking for employees. The relationship between parking spaces, the drive-thru/parking aisle, and 
pedestrian connections to the building raises some safety concerns and should be looked at more 
closely.  

• Landscaping. A landscaping plan will be submitted by the final plan review phase. The applicant 
has indicated their desire to perform some selective cutting in the front setback to increase 
visibility of the businesses. We would like to ensure that the landscape plan balances the need for 
visibility and sight distance with the preservation of mature trees and new plantings. 

• Streetscape. A condition of approval for the subdivision of this lot was to ensure an easement to 
the Town for a paved walkway and associated street trees. The Board, the applicant, and the 
Public Works Director should begin to consider how this condition affects this project. 

ITEM 5 
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• Building Design. The drawings provided indicate that the proposed design appears to meet the 
standards for C-2. 

 
Recommendation 
This is the Board’s opportunity to provide guidance and provide specific suggestions to the applicant.  
 
We recommend the Board approve the sketch plan. 
 
Move to approve the sketch plan application dated May 21, 2015 from Rockwell Homes, LLC for 89 
Route 236 (May 28, Lot 14-2) in the Commercial – 2 Zone. 
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Town of Kittery Maine 
Town Planning Board Meeting 

June 11, 2015 
 
ITEM 6 – 43 Tower Road – Shoreland Development Plan Review 
Action: accept or deny plan application; approve or deny plan. Owner/applicant Theodore H. Curtis Trust 
requests consideration of a shoreland development plan for a 396-square-foot garage addition to an 
existing, nonconforming single-family dwelling located at 43 Tower Road (Tax Map 58, Lot 34) in the 
Residential – Rural Conservation (R-RLC) and Shoreland Overlay (OZ-RP) Zones. Agent is Ken 
Markley, North Easterly Surveying, Inc.  
  
PROJECT TRACKING 

REQ’D ACTION COMMENTS STATUS 

NO Sketch Plan Review  NA 

NO Site Visit At the Board’s discretion  

YES Determination of 
Completeness/Acceptance  Scheduled for 6/11 

NO Public Hearing At the Board’s discretion  

YES Final Plan Review and Decision  Feasible for 6/11 
Plan Review Notes reflect comments and recommendations regarding applicability of Town Land Use Development Code, and standard planning and 
development practices. Only the PB makes final decisions on code compliance and approves, approves with conditions or denies final plans.  Prior to the 
signing of the approved Plan any Conditions of Approval related to the Findings of Fact along with waivers and variances (by the BOA) must be 
placed on the Final Plan and recorded at the York County Registry of Deeds.  PLACE THE MAP AND LOT NUMBER IN 1/4” HIGH 
LETTERS AT LOWER RIGHT BORDER OF ALL PLAN SHEETS.   As per Section 16.4.4.13 - Grading/Construction Final Plan Required. - 
Grading or construction of roads, grading of land or lots, or construction of buildings is prohibited until the original copy of the approved final plan 
endorsed has been duly recorded in the York County registry of deeds when applicable.  

 
Background 
Planning Board review of this project is required by 16.10.3.2 Other Development Review because it is 
located in the Shoreland Overlay Zone. The existing use is a nonconforming single family dwelling on a 
nonconforming lot. The entire house and nearly the entire lot are located within the 100-foot setback from 
the water. The house also encroaches slightly into the front yard setback.  
 
The applicant proposes to expand the structure with the addition of an attached garage measuring 18 feet 
by 22 feet. It is less nonconforming to the front setback and Chauncey Creek setback than the existing 
house. The new garage would be set back from the side property line 19.1 feet—20 feet is required. 
 
Maximum building coverage in the zone is 6%; the existing condition is 4.5% and the proposed is 6%. 
Maximum devegetated area is 20%; The existing conditions plan shows 7.2% is currently devegetated. 
The proposed conditions plan needs to include a percentage that includes the garage and any other new 
devegetated area. 
 
Staff Comments 
It’s reasonable to say that the proposed structure is no more nonconforming than the existing one because 
it is set back from the road six more inches. However, it is not the intent of these standards to allow new 
nonconformities, as is proposed by locating the corner of the garage within the side setback. 
 
See 16.7.3.5.5—the Board can approve proposals that can’t meet the dimensional requirements, but it has 
not been demonstrated why the garage cannot meet the side setback. Similarly, 16.7.3.6.1.C should be 
considered regarding the front setback to determine “that the setback requirement is met to the greatest 
practical extent.” 
 

ITEM 6 
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A few minor plan changes for clarity should be made a condition of approval: 

• Clarify existing vs. proposed devegetated area 
• Clarify in the Expansion Analysis table that “area” is specifically floor area. Remove the “Change 

– Percent” lines under “Total – Existing Plus Proposed Conditions” section which can be 
confused with the expansion percentages. Change “Prior to Shoreland Zoning Law – 1987” to 
1989. These are flaws carried from the Town’s application form and we will be revising the form.  

  
Recommendations 
Staff opinion is that the application is complete and the proposal appears to meet the requirements of Title 
16, as described in the draft findings of fact and with the proposed conditions below. 
 
The Board should first accept the plan application. 
 
Move to accept the Shoreland Development Plan application dated May 21, 2015 from Theodore H. 
Curtis Trust for 43 Tower Road (Tax Map 58, Lot 34) in the Residential – Rural Conservation and 
Shoreland Overlay Zones… 
 
The Board may move to approve with conditions (suggestions provided below) and proceed to reading 
and voting on the Findings of Fact. The Findings have been drafted on the assumption that condition of 
approval #2 will ensure the side setback is met. 
 
Move to grant conditional approval for t the Shoreland Development Plan application dated May 21, 
2015 from Theodore H. Curtis Trust for 43 Tower Road (Tax Map 58, Lot 34) in the Residential – 
Rural Conservation and Shoreland Overlay Zones… 
 
KITTERY PLANNING BOARD 

 
FINDINGS OF FACT  UNAPPROVED 
For 43 Tower Road 
Shoreland Development Plan Review 
  
WHEREAS: Theodore H. Curtis Trust requests approval of their Shoreland Development Plan for an 
attached garage expansion of an existing, nonconforming structure located at 43 Tower Road (Tax Map 
58, Lot 34) in the Residential – Rural Conservation and Shoreland Overlay Zones, hereinafter the 
“Development,” and 
 
Pursuant to the Plan Review meetings conducted by the Town Planning Board as noted; 
 

Shoreland Development Plan Review 6/11 
Site Walk  
Public Hearing  

 
And pursuant to the Application and Plan and other documents considered to be a part of the plan review 
decision by the Town Planning Board in this Finding of Fact consisting of the following (hereinafter the 
“Plan”): 
 
1. Shoreland Development Plan Application, May 21, 2015. 
2. Existing Conditions Plan and Shoreland Development Plan, Easterly Surveying, May 21, 2015. 
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NOW THEREFORE, based on the entire record before the Town Planning Board and pursuant to the 
applicable standards in the Land Use and Development Code, the Town Planning Board makes the 
following factual findings and conclusions: 
 

FINDINGS OF FACT 
 

Chapter 16.3 LAND USE ZONE REGULATIONS 

16.3.2.17. D  Shoreland Overlay Zone 

1.d The total footprint of areas devegetated for structures, parking lots and other impervious surfaces, 
must not exceed twenty (20) percent of the lot area, including existing development, except in the 
following zones… 
Findings: Existing conditions on the 27,205-square-foot lot include 1,955 square feet of devegetated area 
(7.2%). The plan will be revised to include the proposed condition.  
 
Conclusion: With the proposed condition, #1 this standard appears to be met. 

Vote: __ in favor __ against __ abstaining 

 
Chapter 16.7 GENERAL DEVELOPMENT REQUIREMENTS 

Article III Nonconformance 
16.7.3.1  Prohibitions and Allowances 
A.  Except as otherwise provided in this Article, a nonconforming condition must not be permitted to 
become more nonconforming. 
 
Finding:  This is an existing, nonconforming lot with an existing single-family dwelling structure 
located entirely within 100 feet Chauncey Creek. It is nonconforming to the front setback. 
 
The proposed development does not increase nonconformity. 
 
Conclusion:  With the prosed condition #2 the requirement appears to be met. 

Vote: __ in favor __ against __ abstaining 

16.7.3.5 Types of Nonconformance 
16.7.3.5.5 Nonconforming Structure Repair and/or Expansion 
A. A nonconforming structure may be repaired or maintained and may be expanded in conformity with 
the dimensional requirements, such as setback, height, etc., as contained in this Code. If the proposed 
expansion of a nonconforming structure cannot meet the dimensional requirements of this Code, the 
Board of Appeals or the Planning Board (in cases where the structure is located in a Shoreland 
Overlay or Resources Protection Overlay Zone) will review such expansion application and may 
approve proposed changes provided the changes are no more nonconforming than the existing 
condition and the Board of Appeals or the Planning Board (in cases where the structure is located in a 
Shoreland Overlay or Resources Protection Overlay Zone) makes its decision per section 16.6.6.2. 
 
Finding: The proposed development is no more nonconforming than the existing condition. 
Conclusion: With the proposed condition #2, The requirement appears to be met 

Vote: __ in favor __ against __ abstaining 
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16.7.3.6  Nonconforming Structures in Shoreland and Resource Protection Zones 
16.7.3.6.1 Nonconforming Structure Expansion 
A nonconforming structure may be added to, or expanded, after obtaining Planning Board approval and  
a permit from the Code Enforcement Officer. Such addition or expansion must not increase the non- 
conformity of the structure and must be in accordance with the subparagraphs [A through C] below.  
A.  After January 1, 1989, if any portion of a structure is less than the required setback from the normal 
high-water line of a water body or tributary stream or the upland edge of a wetland, that portion of the 
structure will not be permitted to expand, as measured in floor area or volume, by thirty percent (30%) or 
more during the lifetime of the structure. 
B.  If a replacement structure conforms to the requirements of Section 16.7.3.6.1.A and is less than the 
required setback from a water body, tributary stream or wetland, the replacement structure will not be 
permitted to expand if the original structure existing on January 1, 1989, has been expanded by 30% in 
floor area and volume since that date. 
C. Whenever a new, enlarged or replacement foundation is constructed under a nonconforming 
structure, the structure and new foundation must be placed such that the setback requirement is met to the 
greatest practical extent as determined by the Planning Board, basing its decision on the criteria 
specified in Section 16.7.3.5.2 – Relocation, below. If the completed foundation does not extend beyond 
the exterior dimensions of the structure, except for expansion in conformity with Section 16.7.3.5.3, 
above, and the foundation does not cause the structure to be elevated by more than three (3) additional 
feet, as measured from the uphill side of the structure (from original ground level to the bottom of the first 
floor sill), it will not be considered to be an expansion of the structure. 
 
Finding:  
A. This proposal is the only expansion of the structure since January 1, 1989. The proposed increase in 
floor area is 14.7%. The proposed increase in volume is 24.4%. 
 
Conclusion: 16.7.3.6.1.A appears to be met. B is not applicable. With the proposed condition #2, C 
appears to be met. 

Vote:      in favor      against       abstaining 
 

 
Chapter 10 DEVELOPMENT PLAN APPLICATION AND REVIEW 

Article 10 Shoreland Development Review 
16.10.10.2 Procedure for Administering Permits 
D. An Application will be approved or approved with conditions if the reviewing authority makes a 
positive finding based on the information presented.  It must be demonstrated the proposed use will: 

 
1. Maintain safe and healthful conditions; 

Finding: The proposed development does not appear to have an adverse impact. 
Conclusion: This requirement appears to be met. 

Vote:      in favor      against       abstaining 

2. Not result in water pollution, erosion or sedimentation to surface waters; 
Finding: Maine DEP Best Management practices will be followed for erosion and sedimentation control 
during site preparation and building construction to avoid impact on adjacent surface waters.  
Conclusion:  The proposed development does not appear to have an adverse impact.  This requirement 
appears to be met. 
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Vote:      in favor      against       abstaining 

3. Adequately provide for the disposal of all wastewater; 
Finding: The applicant provided a copy of HHE200, their application for a new subsurface wastewater 
treatment system. 
Conclusion: The requirement appears to be met. 

Vote:      in favor      against       abstaining 

4. Not have an adverse impact on spawning grounds, fish, aquatic life, bird or other wildlife habitat; 
Finding:  Maine DEP Best Management practices will be followed for erosion and sedimentation control 
during site preparation and building construction to avoid impact on adjacent surface waters.  
Conclusion:  The proposed development does not appear to have an adverse impact.  This requirement 
appears to be met. 

Vote: __ in favor __ against __ abstaining 

5. Conserve shore cover and visual, as well as actual, points of access to inland and coastal waters; 
Finding: Shore cover does not appear to be affected by this development. There are no points of access.  
Conclusion: The requirement appears to be met. 

Vote:      in favor      against       abstaining 

6. Protect archaeological and historic resources; 
Finding: The proposed development does not appear to have an adverse impact. 
Conclusion: The requirement appears to be met. 

Vote:      in favor      against       abstaining 
7. Not adversely affect existing commercial fishing or maritime activities in a commercial fisheries/ 

maritime activities district; 
Finding: The proposed development does not appear to have an adverse impact. 
Conclusion: This requirement appears to be met. 

Vote:      in favor      against       abstaining 

8. Avoid problems associated with floodplain development and use; 
Finding: The proposed development is not within the floodplain. 
Conclusion: This requirement appears to be met. 

Vote:      in favor      against       abstaining 

9. Is in conformance with the provisions of this Code; 
Finding: The proposed development appears to be in conformance with the provisions of this Code. 
Conclusion:  This requirement appears to be met. 

Vote:      in favor      against       abstaining 

10. Be recorded with the York County Registry of Deeds. 
Conclusion: As stated in the Notices to Applicant contained herein, Shoreland Development plans must 
be recorded with the York County Registry of Deeds prior to the issuance of a building permit. 
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Vote:      in favor      against       abstaining 
 
Based on the foregoing Findings, the Planning Boards finds the applicant has satisfied each of the review 
standards for approval and, therefore, the Planning Board approves the Shoreland Development Plan 
Application for Eric Stites and Katherine Peternell, owners and applicants, for an additional to and second 
story expansion of an existing, nonconforming single family dwelling located at 9 Mill Pond Road (Tax 
Map 23, Lot 6A) subject to any conditions or waivers, as follows: 
 

Waivers: None 
 
Conditions of Approval (not to be included on final plan): 

1. Minor plan revisions as described in staff review notes will be made prior to signing. 
2. The plan will be revised to show that the proposed expansion meets the side setback. 

 
Conditions of Approval (to be included on final plan to be recorded): 

3. No changes, erasures, modifications or revisions may be made to any Planning Board approved 
final plan. (Title 16.10.9.1.2) 

4. Prior to the commencement of grading and/or construction within a building envelope, as shown 
on the Plan, the owner and/or developer must stake all corners of the envelope. These markers 
must remain in place until the Code Enforcement Officer determines construction is completed 
and there is no danger of damage to areas that are, per Planning Board approval, to remain 
undisturbed. 

5. All Notices to Applicant contained herein (Findings of Fact dated 6/11/15). 

 
The Planning Board authorizes the Planning Board Chair to sign the Final Plan and the Findings of 
Fact upon confirmation of compliance with any conditions of approval.  

 
Vote of       in favor      against       abstaining 

 
APPROVED BY THE KITTERY PLANNING BOARD ON    6/11/15   

 
 

Ann Grinnell, Planning Board Chair 
 

 
Notices to Applicant:  
 
1. Incorporate any plan revisions on the final plan as recommended by Staff, Planning Board or Peer 

Review Engineer, and submit for Staff review prior to presentation of final mylar.  

2. Prior to the release of the signed plans, the applicant must pay all outstanding fees associated with the 
permitting, including, but not limited to, Town Attorney fees, peer review, newspaper advertisements 
and abutter notification. 

3. One (1) mylar copy of the final plan and any and all related state/federal permits or legal documents 
that may be required, must be submitted to the Town Planning Department for signing.  Date of 
Planning Board approval shall be included on the final plan in the Signature Block. After the signed 
plan is recorded with the York County Registry of Deeds, a mylar copy of the signed original must be 
submitted to the Town Planning Department. 
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4. This approval by the Town Planning Board constitutes an agreement between the Town and the 
Developer, incorporating as elements the Development Plan and supporting documentation, the 
Findings of Fact, and any Conditions of Approval.  

Per Title 16.6.2.A - An aggrieved party with legal standing may appeal a final decision of the Planning Board to the 
York County Superior Court in accordance with Maine Rules of Civil Procedures Section 80B, within forty-five 
(45) days from the date the decision by the Planning Board was rendered. 

 
 











FOR REVIEW



FOR REVIEW
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Town of Kittery Maine 
Town Planning Board Meeting 

June 11, 2015 
 
ITEM 7 – 73 Tower Road – Shoreland Development Plan Review 
Action: accept or deny plan application, approve or deny plan. Owner/applicant Robert Ramos requests 
consideration of a shoreland development plan to demolish an existing, non-conforming single-family 
dwelling and construct a new, more conforming single-family dwelling at 73 Tower Road (Map 58, Lot 
42) in the Residential – Rural Conservation (R-RLC), Shoreland Overlay (OZ-SL-250’) and Resource 
Protection Overlay (OZ-RP) Zones. Agent is Robert MacDonald, Detail Design Builders, LLC. 
  
PROJECT TRACKING 

REQ’D ACTION COMMENTS STATUS 

NO Sketch Plan Review  NA 

NO Site Visit At the Board’s discretion  

YES Determination of 
Completeness/Acceptance  Scheduled for 6/11 

NO Public Hearing At the Board’s discretion Recommend for 7/9 

YES Final Plan Review and Decision   
Plan Review Notes reflect comments and recommendations regarding applicability of Town Land Use Development Code, and standard planning and 
development practices. Only the PB makes final decisions on code compliance and approves, approves with conditions or denies final plans.  Prior to the 
signing of the approved Plan any Conditions of Approval related to the Findings of Fact along with waivers and variances (by the BOA) must be 
placed on the Final Plan and recorded at the York County Registry of Deeds.  PLACE THE MAP AND LOT NUMBER IN 1/4” HIGH 
LETTERS AT LOWER RIGHT BORDER OF ALL PLAN SHEETS.   As per Section 16.4.4.13 - Grading/Construction Final Plan Required. - 
Grading or construction of roads, grading of land or lots, or construction of buildings is prohibited until the original copy of the approved final plan 
endorsed has been duly recorded in the York County registry of deeds when applicable.  

 
Background 
Planning Board review of this project is required by 16.10.3.2 Other Development Review because it is 
located in the Shoreland Overlay Zone. The existing use is a nonconforming single-family dwelling on a 
nonconforming lot. Part of the existing house is located within the 100-foot setback from the ocean, but 
front and side setbacks are met. 
 
The proposal is to demolish the existing home and construct a new single-family dwelling with attached 
garage. The existing house contains 3,196 square feet of floor area and has a volume of 26,193 cubic feet. 
Of that, 1,766.16 square feet and 14,390.88 cubic feet are within the 100-foot setback.  
 
The proposed home contains 6,662.7 square feet of floor area and has a volume of 55,902.86 cubic feet. 
Part of this proposed area and volume is located within the 100-foot setback, largely within the footprint 
of the existing building. Expansion of less than 30% in floor area and volume is permitted based only on 
the portion of the existing building that is within the 100-foot setback. For example, if half of a 2,000 sf 
home fell within the 100-foot setback (1,000 sf nonconforming), and was demolished for construction of 
a new structure, 1,333 square feet of the new structure could be located within the 100-foot setback.  
 
Staff Comments 
Firstly, the above numbers are not all present on the plan, but gathered from the application and several 
supplemental plans. They need to be added to the plan for the sake of today’s review and any review of 
development in the future. Relying on the figures from the expansion analysis portion of the application 
prepared by the agent, it appears that floor area within the 100-foot setback will increase by 27.83%, 
which is permitted. However, volume appears to increase by 37.89%, which is not permitted. 
 

ITEM 7 
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The plan details figures for lot coverage—these need to be separated into building coverage and 
devegetated area. The maximum building coverage in the Residential Rural Conservation Zone is 6% and 
this may not be increased if nonconforming (it appears this standard is met by decreasing the 
nonconforming condition from 8.4% to 7.6%). Devegetated area is limited to 20% in the Shoreland 
Overlay Zone—this also appears to be met at 12.9% but these numbers need to be addressed separately on 
the plan. 
 
Additional plan changes needed: 

• The “high water line” should be referred to as the “highest annual tide” and quantified by the 
NAVD88 elevation per the Maine DEP (http://www.maine.gov/dep/land/slz/predictions.pdf). 

• Should be titled “Shoreland Development Plan” rather than “Site Plan.” 
• Should include a signature block for the Planning Board Chair and be prepared for recording at 

the Registry of Deeds. The map and lot numbers should be included in the lower right block. 
• Either revise to reflect the change in ownership or provide a copy of the new deed. 
• Clarify that note 3 figures are the existing condition; add the proposed conditions. 
• Add a table of zone requirements: setbacks, building coverage, devegetated area, etc. and what is 

proposed. 
• A note stating that there were no expansions after January 1, 1989. 

 
Finally, the applicant provided letters from the abutters on either side of the property expressing their 
support for the project. If a public hearing is held an additional six property owners within 150 feet would 
be notified. 
 
Recommendations 
Although staff met with the applicant’s agent prior to their application, the reconstruction/expansion 
proposed does not meet 16.7.3.6.1.A, specifically, the portion of the structure proposed within the 100-
foot setback is not permitted to expand by 30% or more in volume over the volume existing in the 100-
foot setback. 
 
Staff recommends that the Board accept the application and schedule a public hearing for July 9, 2015 
with the expectation that the applicant submit a revised application and plan by June 18. The Board may 
want to consider a site walk. 
 
Move to accept the Shoreland Development Plan application dated May 21, 2015 from Robert and 
Megan Ramos for 73 Tower Road (Tax Map 58, Lot 42) in the Residential – Rural Conservation and 
Shoreland Overlay Zones and schedule a public hearing for July 9, 2015. 
 

http://www.maine.gov/dep/land/slz/predictions.pdf
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