
 KITTERY TOWN PLANNING BOARD MEETING 
Council Chambers – Kittery Town Hall  200 Rogers Road, Kittery, Maine 03904 
             Phone: 207-475-1323 - Fax: 207-439-6806 - www.kittery.org 
 

AGENDA for Thursday, May 14, 2015 
6:00 P.M. to 10:00 P.M. 

 
CALL TO ORDER 
ROLL CALL 
PLEDGE OF ALLEGIANCE 
APPROVAL OF MINUTES OF 4/23/2015 MEETING 
 
PUBLIC COMMENTS - Public comment and opinion are welcome during this open session. However, comments and 
opinions related to development projects currently being reviewed by the Planning Board will be heard only during a 
scheduled public hearing when all interested parties have the opportunity to participate. Those providing comment must 
state clearly their name and address and record it in writing at the podium.  
 
PUBLIC HEARING/OLD BUSINESS 
 
ITEM 1 – Bartlett Hill Multifamily Cluster Subdivision – Subdivision Preliminary Plan Review 
Action: hold a public hearing, grant or deny preliminary plan approval. Owner and applicant Peter J. Paul, Trustee of 
AMP Realty Holdings, LLC, requests approval of plans to develop a multi-family residential cluster subdivision. The 
approximately 18-acre parcel is located on portion of Tax Map 28, Lot 14 with frontage along Fernald Road and Route 
236, in the Residential – Suburban (R-S) Zone with portions in the Commercial (C-2) Zone and Resource Protection 
Overlay (OZ-RP) Zone. Agent is Tom Harmon, Civil Consultants. 
 
ITEM 2 – 100 Pepperrell Road – Shoreland Development Plan Review 
Action: hold a public hearing, approve or deny development plan. Owners and applicants Jonathan King and James W. 
Stott are requesting approval of plans to remove the 20th-century additions to the John Bray house an connect new 
construction consisting of a main dwelling wing with attached garage, a guest wing, a summer house and a deck and pool. 
100 Pepperrell Road is located at Tax Map 27, Lot 45 in the Kittery Point Village (R-KPV) and Shoreland Overlay (OZ-
SL-250’) Zones. Agent is Simon Jacobsen, Jacobsen Architecture, LLC.  
 
OLD BUSINESS 
 
ITEM 3 – Old Armory Way Mixed Use Development – Preliminary Site Plan Review  
Action: grant or deny continuance. Owner/applicant Ken McDavitt continuance of his plan seeking approval to construct 
two condominiums (total of three dwelling units) with eight commercial boat slips at 15 Old Armory Way, Tax Map 4, 
Lot 51 in the Mixed Use – Kittery Foreside (MU-KF) Zone, Shoreland Overlay (OZ-SL-250’) Zone, and Commercial 
Fisheries/Maritime Uses Overlay (OZ-CFMU) Zone. Agent is Ken Wood, P.E., Attar Engineering, Inc. 
 
ITEM 4 – Yankee Commons Mobile Home Park Expansion – Subdivision Preliminary Plan Review 
Action: schedule a public hearing. Owner/applicant Real Property Trust Agreement requests consideration of plans for a 
78-lot expansion of the Yankee Commons Mobile Home Park for the property located at US Route 1, Tax Map 66, Lot 24 
in the Mixed Use (MU) and Residential – Rural (R-RL) Zones. Agent is Thomas Harmon, P.E., Civil Consultants. 
 
NEW BUSINESS 
 
ITEM 5 – 81 Tower Road – Shoreland Development Plan Review 
Action: accept or deny plan application; approve or deny plan. Owner/applicant The Frederick Nominee Trust requests 
consideration of a shoreland development plan for an addition to and second story expansion of an existing, 
nonconforming structure located at 81 Tower Road, Tax Map 58, Lot 46 in the Residential – Rural Conservation (R-RLC) 
and Shoreland Overlay (OZ-SL-250’)Zones. Agent is Jason Smith, Evergreen Builders. 
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ITEM 6 – Hampton Inn, 275 US Route 1 – Sketch Plan Review 
Action: approve or deny sketch plan. Owner Kittery Trading Post Shops, LLC and applicant 275 US Route 1, LLC 
request consideration of a sketch plan for a commercial development consisting of an 83-room hotel located at 275 US 
Route 1, Tax Map 30, Lot 41 in the Commercial 1 (C-1) and Resource Protection Overlay (OZ-RP) Zones. Agent is Ryan 
Plummer, Two International Group. 
 
ITEM 7 – 9 Mill Pond Road – Shoreland Development Plan Review 
Action: accept or deny plan application; approve or deny plan. Owner/applicant Eric Stites requests consideration of a 
shoreland development plan for an addition to and second story expansion of an existing, nonconforming structure located 
at 9 Mill Pond Road, Tax Map 23, Lot 6A in the Residential – Urban (R-U), Shoreland Overlay (OZ-SL-250’), and 
Resource Protection Overlay (OZ-RP) Zones. Agent is Tom Emerson, Studio B-E. 
 
ITEM 8 – Lewis Farm Subdivision Phase II – Major Modification to an Approved Plan 
Action: approve or deny plan modification. Owner/applicant Lewis Farm, LLC requests consideration of a major 
modification to an approved subdivision plan located off Haley Road and Lewis Road, Tax Map 61, Lots 25 and 29, in the 
Residential – Rural (R-RL) Zone. The modifications consist of revised lot lines and revised Maine Department of 
Environmental Protection wooded buffers. Agent is Jeffrey Clifford, P.E., Altus Engineering.  
 
ITEM 9 – Board Member Items / Discussion  
A. Committee Updates 
B. Other 

 
 

 
ITEM 10 – Town Planner Items:  
A. KACTS Kittery Foreside 2016-17 Infrastructure Funding Update 
B. Other 

ADJOURNMENT - (by 10:00 PM unless extended by motion and vote) 
NOTE: ACTION LISTED IN ABOVE AGENDA ITEMS IS FOR REFERENCE ONLY AND THE BOARD MAY DETERMINE A DIFFERENT ACTION. DISCLAIMER: ALL AGENDAS ARE SUBJECT TO REVISION ONE 
WEEK PRIOR TO THE SCHEDULED TOWN PLANNING BOARD MEETING.TO REQUEST A REASONABLE ACCOMMODATION FOR THIS MEETING CONTACT STAFF AT (207) 475-1323. 

 



 

TOWN OF KITTERY, MAINE  UNAPPROVED 1 
PLANNING BOARD MEETING  April 23, 2015 2 
Council Chambers  3 
 4 
 5 
Meeting called to order: 6:05 p.m. 6 
Board members present: Chair Ann Grinnell, Vice Chair Karen Kalmar, Secretary Deborah 7 
Driscoll Davis, Mark Alesse, Robert Harris, David Lincoln 8 
Members absent: None 9 
Staff present: Elena Piekut, Assistant Town Planner 10 
 11 
Pledge of Allegiance 12 
 13 
Minutes: April 9, 2015 14 
Ms. Davis requested an amendment. 15 
Ms. Kalmar moved to approve the minutes of April 9, 2015 as amended. 16 
Ms. Davis seconded. 17 
Motion carried: 6-0-0 18 
 19 
Public Comment: Ms. Grinnell opened the public comment period and, hearing none, closed it. 20 
 21 
ITEM 1 – Beatrice Way – Major Subdivision Plan Review 22 
Applicant Richard Sparkowich, on behalf of owner Operation Blessing LP, requests comment and 23 
discussion with the Board regarding clarity on conditions of preliminary approval for the proposed 24 
five-lot subdivision on remaining land from the previously approved three-lot subdivision located 25 
between Highpointe Circle and Kittree Lane at Tax Map 61, Lot 8, in the Residential – Rural (R-26 
RL) Zone.  27 
 28 
Mr. Sparkowich distributed a plan and explained the proposal to re-delineate certain sections of the 29 
wetland boundary. He also pointed out a new note on the plan as to the definition of a driveway. 30 
The definition has been discussed as if it refers to dwellings, when in fact it refers to a way serving 31 
lots. He believes this may solve the issue of driveway length discussed previously. Mr. 32 
Sparkowich also provided some overview of the street naming and acceptance process and 33 
distributed photographs to illustrate the overlap between Kittree Lane and the right-of-way 34 
extending from Highpointe Circle. He also explained that 12 Kittree Lane was so addressed 35 
although the deeded right-of-way is through Highpointe Circle and the new right-of-way. 36 
 37 
Ms. Grinnell suggested that staff provide the Board with a suggestion of how to address these 38 
issues.  39 
Ms. Piekut explained how the Board could address the wetland delineation at this meeting given 40 
their previous discussion and preliminary conditions of approval made March 12. 41 
Ms. Kalmar reported that in reviewing the video of that meeting, she saw that the Board raised no 42 
objections to the proposed re-delineation, and asked about the staff suggestion to include 43 
additional boundaries marked in yellow. 44 
Ms. Piekut explained that the intent is to “close the loop” and define the building envelope for that 45 
lot. 46 
Ms. Davis added that it will help also determine the distance between the vernal pools and 47 
proposed open spaces. 48 
Discussion ensued with the Board coming to a consensus that the applicant should follow the staff 49 
suggestion. 50 
 51 
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ITEM 2 – Town Code Amendment - Title 16.7.3.5.6 Nonconforming Structure Reconstruction. 52 
Action: discuss amendment and schedule a public hearing. Proposed amendment addresses an omission in 53 
the current code related to reconstructing nonconforming structures outside of the Shoreland Overlay 54 
Zone. 55 
 56 
Ms. Kalmar moved to schedule a public hearing to consider the reconstruction of nonconforming 57 
structures for May 28, 2015. 58 
Mr. Alesse seconded. 59 
Motion carried: 6-0-0 60 
 61 
ITEM 3 - Kittery Neighborhood Bicycle/Pedestrian Planning – Presentation and Stakeholder 62 
Workshop 63 
The Kittery Area Comprehensive Transportation System (KACTS) Metropolitan Planning Organization 64 
and the Town of Kittery are working together, with consultants Sebago Technics, to study the Route 1 65 
Bypass from Memorial Circle to the Sarah Mildred Long Bridge. This meeting is an opportunity to 66 
provide input on the future transformation of the Bypass, i.e. number of vehicle lanes, sidewalks, 67 
landscaping, bike lanes, etc. in light of the new bridge. Steve Sawyer, P.E. of Sebago Technics facilitated. 68 
 69 
Mr. Sawyer provided an introduction for the Planning Board and the attendees (approximately 25) about 70 
the project’s scope, progress to date, and its end product. Ms. Grinnell paused the meeting for 5 minutes 71 
to allow everyone to review first-hand the graphics that were provided, including Study Area mapping 72 
and Inventory information as well as a large scale aerial photograph of the Route 1 Bypass from Bridge 73 
Street to the Memorial Circle. 74 
 75 
Following the recess, Ms. Grinnell opened the workshop for public comment, summarized below:  76 
 77 
Norm Albert – Public Works Commissioner 78 

• Explained that the Town is currently in the process of connecting “sidewalks to nowhere” through 79 
the Capital Improvement Plan 80 

 81 
Russell White – Member of Town Council and Comprehensive Plan Committee 82 

• The Route 1 Bypass is a major entry into Kittery 83 
• The Town has identified future growth areas as being south of Spruce Creek—the Bypass is 84 

within this area of town 85 
• Pedestrian and Bike usage will increase in the future 86 
• He favored a change in the Bypass character’s to be less vehicle dominant 87 

 88 
Steve Workman – Bike/Ped advocate and resident of Bridge Street 89 

• Worked on creation of Eastern Trail and East Coast Greenway 90 
• He favored a “Complete Street” focus for the Bypass through reallocation of the existing ROW to 91 

additional modes of travel 92 
• He mentioned the need to accommodate the large truck users 93 
• He mentioned that the Bypass is a gateway to Kittery and Maine 94 
• He has worked throughout the development of the new Sarah Mildred Long Bridge on the issue 95 

of allowing bikes on the Bypass 96 
• He would like to see narrower lanes on Bridge Street by adding edge lines 97 
• He suggested sharrows be added to Cook Street and Old Post Road 98 
• He suggested the addition of edge lines and possibly sharrows on South Eliot Road as soon as it 99 

is repaved 100 
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• He mentioned that Dennett Road now has suitable shoulders and should not require any further 101 
treatments for bike safety 102 

• He would like to see the Study include the intersections of Government and Walker with Route 1 103 
be added because they both are deficient in having turning lanes for bikes 104 

• He would like to see the intersection of Old Post Road and Bridge Street addressed due to the 105 
lack of sufficient sight distance when exiting Old Post Road onto Bridge Street—make one way 106 
or prohibit left turns for improved safety 107 

 108 
Kelly Moore – Oak Terrace Resident 109 

• She would like an Rectangular Rapid Flash Beacon (like near Beach Pea) installed at the Bridge 110 
Street crosswalk near Old Post Road 111 

• This would help the Oak Terrace area feel more connected to the neighborhood 112 
 113 
Steve Sawyer 114 

• Explained that the final surfacing and pavement markings around the bridge will not be 115 
permanent until it opens 116 

• DOT has provided written confirmation that bikes will not be prohibited from the Bypass 117 
 118 
Ms. Grinnell asked for a show of hands of those that favored allowing and providing for bikes on the 119 
Bypass—the majority in attendance supported this idea. 120 
 121 
David Lincoln – Planning Board member 122 

• Had Mr. Sawyer explain that there is no bicycle traffic on the New Hampshire side of the Bypass 123 
and bikes are routed to the Albacore Connector and Market Street 124 

• Noted that there are multiple types of traffic: transit, recreational, Shipyard 125 
 126 
Tom Emerson – Member of the Economic Development Committee, Ox Point Drive resident 127 

• He would like to see better access to the Bypass for local businesses, i.e. slower speeds and 128 
updated zoning to encourage new business creation 129 

• He thinks the Bypass doesn’t function as a bypass in the conventional sense anymore and the 130 
need for five lanes was not necessarily needed anymore in light of the two-lane SML Bridge 131 

 132 
Ms. Grinnell asked for a show of hands of those that favored reducing the current Bypass lanes from five 133 
to three. The majority supported this idea. 134 
 135 
George Dow – Member of the Economic Development Committee 136 

• He expressed concern about reducing the number of lanes on the Bypass because he thought it 137 
would make locating a business there less likely because it would be more difficult to gain access 138 

 139 
Mark Alesse – Planning Board member 140 

• Agrees that Bypass should remain two lanes, thinks road could be widened to accommodate 141 
bike/ped as well 142 

 143 
Craig Wilson – resident biker 144 

• He thought speeds on the Bypass were too high for safe bike travel 145 
• Suggested that a pedestrian lane could be cantilevered out at railroad crossing 146 
• Pointed to success of traffic circles for cyclists in North Conway, NH’s North-South Road bypass 147 

 148 
Debbie Driscoll-Davis – Planning Board member 149 
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• The existing railroad underpass on the Bypass is a limiting roadway width factor to providing 150 
bike lanes—there currently are no shoulders across this structure. It would have to be widened to 151 
accommodate bikes unless the number of lanes were reduced. She mentioned that she thought 152 
that this structure was on the MaineDOT’s list for rehab in the foreseeable future. 153 

 154 
Norm Albert – Public Works Commissioner 155 

• He commented that Memorial Circle is currently being redesigned and it will have 156 
accommodations for pedestrians and bikes 157 

 158 
Charlie Bourdage – Biker and resident of Government Street 159 

• He thought the Study Area should have been extended to the north and commented that the 160 
existing roadway network north of Memorial Circle was a mess 161 

 162 
Mark Della Pasqua – Owner of Coastal Fitness on the Bypass 163 

• He thought that the business community should make investments to their properties along the 164 
Bypass before the community put forth public money for any roadway improvements 165 

 166 
Dan Cochran – Owner of Jackson’s Hardware on the Bypass 167 

• He wasn’t convinced that there was a demand for bike and pedestrian travel on the Bypass 168 
• He pointed out that the current SML bridge is posted to large trucks and as soon as the new 169 

bridge opens, large trucks will begin traveling the Bypass in greater numbers—due to this, he was 170 
concerned that bikes and trucks might not mix well 171 

 172 
Steve Workman 173 

• He mentioned that providing safe and inviting facilities will encourage usage by residents and 174 
visitors to the area, e.g. Portland, OR 175 

• He mentioned the growing interest in “ecotourism” and its potential for the Seacoast area could 176 
be a big economic impact 177 

• He said that there is much data to support the notion that usage will follow if facilities are built 178 
 179 
The workshop concluded with the understanding that Sebago would take the comments received at the 180 
meeting into consideration and develop several alternatives for presentation to the group at their meeting 181 
in early June. 182 
 183 
ITEM 4 – Board Member Items / Discussion  184 
A. Discussion of Foreside Forums Report 185 
B. Committee Updates 186 
C. Action List; review, edit, and prioritize 187 
D. Other 188 
 189 
Ms. Grinnell and Ms. Kalmar framed the discussion by explaining that the Council has asked the Board to 190 
determine whether and how to reinstate the Kittery Foreside Committee for design review. Ms. Grinnell 191 
read from the Town Manager’s report of February 9: “I recommend the Council allow the Planning Board 192 
to work on the broad issue of the Kittery Foreside Committee composition and ordinance language, and in 193 
the interim, the Planning Board can decide whether to request a peer review for design standards.” She 194 
explained that the Committee is in the code and is inactive because it sunset. 195 
Ms. Davis expressed her opinion that if a committee is reestablished, the positions should be filled by 196 
people who live and work in the Foreside, but it disbanded over the years for the lack of those people. She 197 
asked if the committee is reinstated, “what teeth is it going to give us?” and wants the Board to look at the 198 
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report to determine zoning changes that will help “the Foreside area continue to grow without hurting the 199 
residential aspect of it.” 200 
 201 
Ms. Kalmar understands from the Council that their goal is to engage a consultant who will make 202 
recommendations on how to implement the vision of the Foreside Forums Report. She is in favor of 203 
waiting for that process before reinstating the Committee and using peer review if the Board needs 204 
assistance in evaluating how a design meets the code. 205 
 206 
Mr. Alesse asked whether the product of the consultant will include draft ordinances. 207 
Ms. Kalmar suggested they will make recommendations, not necessarily draft language, and suggested 208 
that the Board formulate “big-picture” questions for the consultant, e.g. “How do we incentivize adaptive 209 
reuse?” or “How do we address parking issues through the Code?” 210 
 211 
Mr. Lincoln directed the Board to page 4 of the Foreside Forums Report, where the work of the former 212 
Foreside Committee is mentioned, and asked whether it is the same as the design committee being 213 
discussed. 214 
Ms. Davis explained that it is not, that it was an original committee for revitalization, and that the design 215 
review committee grew out of that.  216 
Mr. Lincoln is in favor of the Board addressing design review in the Foreside if the Board is “willing to 217 
invest the time, energy, and thought” about design and not just codes. He said that there are 30 items in 218 
the report that are parallel to the codes now, that the Board could be thinking about and working on 219 
without any formal, final proposals from a consultant. He referred to his experience on the Foreside 220 
Housing Committee and brought up adaptive reuse as an example of work the Planning Board can 221 
undertake now. 222 
Mr. Lincoln expressed his concern about going to an outside group for a plan when the Planning Board 223 
could do the work. 224 
Ms. Piekut explained that it can be a complementary process, the consultant can provide an objective 225 
point of view, and that hiring a consultant was the direction laid out by the Foreside Forums Report and 226 
Town Council.  227 
Mr. Lincoln isn’t bothered by receiving suggestions from and outside organization, but is bothered to “sit 228 
here and do nothing” in relation to current codes. He brought up the lot known as the Water Department 229 
property and ways that redevelopment could be encouraged through zoning or a TIF district.  230 
Ms. Davis agrees with Mr. Lincoln and raised the issue that parts of Kittery Foreside which may be less 231 
commercial or less conducive to commercial activity, are all zoned the same and a mix of residential and 232 
commercial could go anywhere.  233 
Discussion ensued concerning specific buildings, zoning, and overlay districts.  234 
Mr. Lincoln suggested each Board member use the report to identify codes and zoning to consider 235 
changing, and referred to his effort to engage the Economic Development Committee. 236 
Ms. Kalmar read the response she received after reaching out to the committee chair, George Dow: “In 237 
the EDC discussions we have always felt it extremely important to understand as much as possible about 238 
the areas or growth in the town and their either current limitations or potential opportunities. Having a 239 
discussion with the Planning Board was something I thought would be a valuable conversation so that we 240 
have a sense of what the Planning Board's idea of growth is. I am looking to get another EDC meeting 241 
together and we will have this discussion and get back to you.” 242 
Mr. Lincoln brought up the transportation section of the Foreside Forum Report and the potential 243 
interaction with the bicycle and pedestrian planning discussion earlier in the meeting. 244 
Mr. Harris brought up the example of how the Wentworth Dennett School was closed. 245 
 246 
Ms. Davis said she would like to consider some minor amendments to parking credits that are given in the 247 
Foreside, particularly on the side streets that do not have on-street parking. 248 
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Ms. Grinnell described that as a tangible task, and suggested the Board encourage some small 249 
improvements, though not Planning Board items, that can be done in the Foreside such as restriping 250 
crosswalks and installing trash receptacles. 251 
Mr. Alesse said he’d like to see infrastructure improvements in the Foreside such as trees and cobblestone 252 
sidewalks and other aesthetic improvements to stimulate growth in the area. 253 
Ms. Grinnell noted that the State is going to spend over $800,000 on the Wallingford Square intersection, 254 
and that the Board should see the plans. Ms. Piekut agreed to look into it for the next meeting. 255 
 256 
Mr. Harris suggested working more closely with the Economic Development Committee. 257 
Ms. Grinnell brought up the instance where the EDC and Planning Board have worked together toward 258 
the development of the Business Park Zone.  259 
Ms. Davis noted that with 700+ new employees coming to the Shipyard, perhaps they could lease a lot in 260 
the Business Park as a site for parking and busing people to the Shipyard. 261 
Ms. Kalmar suggested the Board look at the allowed uses in in the Business Park Zone. 262 
 263 
Mr. Lincoln asked whether the Planning Board was or is involved in the establishment and growth of TIF 264 
districts. Ms. Grinnell explained that it is not and the City Council set those up. 265 
Mr. Harris reported that the athletic fields report was made to the Town Council. 266 
 267 
Earldean Wells of the Conversation Commission addressed item six on the Board’s action list regarding 268 
roads, “sidewalks to nowhere,” shared driveways, right-of-way standards, and emergency access roads. 269 
She said she served on a subcommittee to look at those and in light of the driveway definition brought up 270 
by Mr. Sparkowich earlier in the meeting, the Board may want to revisit the definition as it will be 271 
affecting other properties as well. She said it was assumed in that subcommittee that driveways serve a 272 
structure, not lots as Mr. Sparkowich said. 273 
 274 
Ms. Kalmar asked for confirmation of the meeting time of the May 4 joint workshop. 275 
Ms. Piekut reminded the Board of the May 4 joint workshop, May 6 site walks at 8:00 a.m. and 9:00 a.m., 276 
and the upcoming cluster subdivision workshop on May 28.  277 
 278 
Mr. Alesse moved to adjourn. 279 
Ms. Davis seconded. 280 
Motion carried: 6-0-0 281 
 282 
The Kittery Planning Board meeting of April 23, 2015 adjourned at 8:46 p.m. 283 
 284 
Submitted by Elena Piekut, Assistant Town Planner, April 27, 2015. 285 
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8:00 a.m. 100 Pepperrell Road 3 
9:00 a.m. Fernald Road   4 
 5 
 6 
100 Pepperrell Road – The Planning Board conducted a site visit to 100 Pepperrell Road (Tax Map 7 
27, Lot 45) as it pertains to the pending Shoreland Development Plan application of 8 
owners/applicants Jonathan King and James W. Stott for the expansion of an existing single-family 9 
dwelling in the Kittery Point Village and Shoreland Overlay Zones. 10 
 11 
Meeting called to order: 8:00 a.m. 12 
Board members present: Chair Ann Grinnell, Vice Chair Karen Kalmar, Secretary Deborah Driscoll 13 
Davis, Mark Alesse, Robert Harris, David Lincoln 14 
Members absent: None 15 
Staff present: Chris Di Matteo, Town Planner; Elena Piekut, Assistant Town Planner 16 
 17 
Ms. Grinnell read a statement regarding site visit procedure. 18 
 19 
Architect for the project, Mark Johnson, led the group around the property to demonstrate the 20 
layout of proposed structures. Mr. Johnson and Mr. Di Matteo explained to abutters that a revised 21 
plan was submitted and will be available on Thursday. In addition to indicating the extent of the 22 
structures, Mr. Johnson explained: 23 

• The existing building is well within the front yard setback and the proposed buildings 24 
mitigate that nonconformity. 25 

• The house is oriented toward the water. 26 
• The five-and-a-half-foot-wide, nine-foot-high glass links between the Bray House and 27 

proposed additions will provide a view to the water. Mr. King added that the 28 
landscaping plan is not yet complete but will include low, unobtrusive plantings. 29 

• The existing driveway will be narrowed to an eight-foot-wide ribbon driveway and be 30 
less impactful on the horse chestnut tree’s roots.  31 

• The rhododendrons will be removed. 32 
• The sunroom added to the Hoyt house makes it challenging to relocate the structure. 33 
• A separation will be maintained between the pool deck and the Bray House to avoid 34 

impacting the building. 35 
• A structural engineer will evaluate the building to determine if there is a need for 36 

structural sheathing. The existing siding is not very old, but if removed will be 37 
replicated. 38 

• The existing windows will be restored and made functional. 39 
• The four-and-a-half-foot-deep pool will be constructed on top of the ground to avoid 40 

dynamiting which would endanger the Bray House. 41 
• The pool requires a four-foot-high fence per code. Mr. King added that additional 42 

fencing around the property, partly for pets, will likely be black chain link. 43 
• The summer house will be about 15 feet by 15 feet and a lilac shrub will be removed 44 

where it is proposed. Ms. Davis and abutters expressed concern about the impact on 45 
existing landscaping.  46 

 47 
Abutter Sandra Rux addressed several points throughout the visit, including: 48 

• Removing the contributing structures detracts from the overall setting that contributes 49 
to the Bray House being listed on the National Register. 50 
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• She asked about archaeological survey and Ms. Grinnell said that will be done. 51 
• Demolishing the addition will impact the timber frame. Mr. Johnson said the timber 52 

framing is intact. 53 
• She asked whether it would be possible to use pervious pavement. 54 
• She asked why the Hoyt House can’t be turned into the guest house. 55 

 56 
Other abutters who did not identify themselves asked about several issues, including: 57 

• Use of the Bray House as a visual marker from the ocean. Mr. Johnson explained that it 58 
will still be visible.  59 

• Whether impervious surfaces are within allowable limits. Mr. Di Matteo explained that 60 
the maximum devegetated area allowed is 20% of the lot and that standard is met. 61 

• Where the pool water is discharged. Mr. King said he doesn’t expect to empty it, and 62 
Ms. Grinnell explained that a truck is used to pump water out of a pool. 63 

• Whether the applicant will be made accountable for their commitments. Ms. Grinnell 64 
explained that applicants are held accountable to what is presented on the approved 65 
final plan. 66 

• Concern that Kittery Point Village hasn’t changed much since 1850 and this project 67 
does not fit in with the dynamic. 68 

• Whether there will be another site walk. Ms. Grinnell said that would not be 69 
determined until the regular Planning Board meeting. 70 

 71 
Mr. Alesse moved to end the site walk. 72 
Ms. Kalmar seconded and the motion passed unanimously. 73 
 74 
 75 
Fernald Road – The Planning Board conducted a site visit to the corner of Fernald Road and 76 
Route 236 (Tax Map 28, Lot 14) with regard to the pending Cluster Subdivision application 77 
of owner/applicant Peter J. Paul, Trustee of AMP Realty Holdings, LLC for a multi-family 78 
residential cluster subdivision in the Residential-Suburban, Commercial 2, and Resource 79 
Protection Overlay Zones. 80 
 81 
Meeting called to order: 9:06 a.m. 82 
Board members present: Chair Ann Grinnell, Vice Chair Karen Kalmar, Secretary Deborah Driscoll 83 
Davis, Robert Harris, David Lincoln 84 
Members absent: Mark Alesse 85 
Staff present: Chris Di Matteo, Town Planner; Elena Piekut, Assistant Town Planner 86 
 87 
Ms. Grinnell read a statement regarding site visit procedure. 88 
 89 
Agent Thomas Harmon, P.E., Civil Consultants led the group into and around the site. New stakes 90 
and flags had been placed to indicate building corners, the center line of the road, and septic area 91 
corners. Mr. Harmon described the location of parking and explained that the septic areas defined 92 
are much larger than what will actually be used for the disposal field. Ms. Kalmar pointed out that 93 
that provides a reserve area. 94 
 95 
Mr. Harmon explained how one set of units will be cut into the slope on the south side of the lot 96 
and that the building will function as a retaining wall. At the end of the cul-de-sac Mr. Harmon 97 
explained how the applicant plans to create a more level surface and revegetate with a shrub 98 
habitat to support cottontail rabbits. 99 
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The group walked to the second septic system site proposed to serve the southerly dwellings. Mr. 100 
Harmon pointed out the four corners staked and explained the reasons for its location away from 101 
the dwellings. It is a more suitable site in terms of slope and soil types. The tank will be located at 102 
the buildings and liquid will be pumped via a small pipe to the septic area. 103 
 104 
Ms. Davis moved to end the site walk. 105 
Mr. Harris seconded and the motion passed unanimously. 106 
 107 
Submitted by Elena Piekut, Assistant Town Planner, May 6, 2015. 108 
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100 Pepperrell Road M27 L45  Page 1  
Shoreland Development Plan Review   

Town of Kittery Maine 
Town Planning Board Meeting 

May 14, 2015 
 
100 Pepperrell Road – Shoreland Development Plan Review 
Action: hold a public hearing, approve or deny development plan. Owners and applicants Jonathan King 
and James W. Stott are requesting consideration of their plan to remove the 20th-century additions to the 
John Bray house and connect new construction consisting of a main dwelling with attached garage, a 
guest wing, a summer house, and a deck and pool. 100 Pepperrell Road is located at Tax Map 27, Lot 45 
in the Kittery Point Village (R-KPV) and Shoreland Overlay (OZ-SL-250’) Zones. Agents are Mark 
Johnson and Simon Jacobsen, Jacobsen Architecture, LLC. 
  
PROJECT TRACKING 

REQ’D ACTION COMMENTS STATUS 

NO Sketch Plan Review   

NO Site Visit Scheduled by Board for 5/6/15  

YES Determination of 
Completeness/Acceptance Accepted 4/9/15 ACCEPTED 

NO Public Hearing Held 4/9/15 HELD 

NO Public Hearing Scheduled by Board for 5/14/15 SCHEDULED 

YES Final Plan Review and Decision   
Plan Review Notes reflect comments and recommendations regarding applicability of Town Land Use Development Code, and standard planning and 
development practices. Only the PB makes final decisions on code compliance and approves, approves with conditions or denies final plans.  Prior to the 
signing of the approved Plan any Conditions of Approval related to the Findings of Fact along with waivers and variances (by the BOA) must be 
placed on the Final Plan and recorded at the York County Registry of Deeds.  PLACE THE MAP AND LOT NUMBER IN 1/4” HIGH 
LETTERS AT LOWER RIGHT BORDER OF ALL PLAN SHEETS.   As per Section 16.4.4.13 - Grading/Construction Final Plan Required. - 
Grading or construction of roads, grading of land or lots, or construction of buildings is prohibited until the original copy of the approved final plan 
endorsed has been duly recorded in the York County registry of deeds when applicable.  

 
Background   
Planning Board review of this project is required by 16.10.3.2 Other Development Review because it is 
located in the Shoreland Overlay Zone. The existing land use at 100 Pepperrell Road is a single family 
dwelling known as the John Bray house and listed on the National Register of Historic Properties. 
Additions were made to the original house over the past 100 years, and at present the structures and 
impervious areas occupy 6,720 square feet of the 60,460-square-foot lot (11.1% devegetated coverage). 
Existing nonconformities include approximately 941 square feet of buildings within the 40-foot front yard 
setback and to a much lesser extent, within the 15-foot side yard. No part of the existing structures lies 
within the 100-foot setback from the highest annual tide. 
 
The proposal is to remove all additions to the original ca. 1720 John Bray House and construct new 
additions consisting of a single story main dwelling wing, a guest wing, a garage, and a detached, 
unconditioned summer house. These additions reduce the nonconformity existing on the lot because they 
encroach much less into the front yard setback. The driveway will be replaced, and new devegetated areas 
include an auto court and a stone deck and pool. After revisions the proposed devegetated area totals 
19.94% of the lot. The original building layout has been scaled down to preserve existing trees, with the 
additional benefit of maintaining a view through the trees from Pepperrell Road to the ocean. 
 
The Planning Board accepted this Shoreland Development Plan on April 9 and held a public hearing. The 
Board then held a site walk on May 6. A second public hearing is scheduled for May 14. The Board 
identified several areas of concern in addition to staff comments made before and after April 9, all 
detailed below.  

ITEM 2 
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Staff Review of Revisions Since April 9 
Staff has worked closely with the applicant over the past several weeks. Significant changes to the plan 
include: 

• The building footprint has been scaled down to preserve mature white pines on the eastern side of 
the property. This also preserves the view from the street to the ocean. A letter from arborist Lee 
Tree Company details the health and habit of the existing trees and their recommendations for 
protecting them during and after construction. 

• Although the building footprint has been reduced, the devegetated area calculation has increased 
and remains within the allowable maximum. The increase comes from the driveway area. 
Previously, the strip between the “ribbon” driveway was not included in the calculation. After 
consulting with the Maine DEP we learned that it is their practice to include the center strip of a 
ribbon driveway in devegetated area calculations because they are so often abused, compacted, 
and actually devegetated. 

• As noted at the April meeting, the applicant intends to conduct a Phase I Archaeological Survey 
per Maine Historic Preservation Commission’s strong recommendation. More information is 
contained in the applicant’s narrative. 

• The applicant has responded to MHPC’s other recommendations and has stated that they will 
follow those recommendations pertaining to the rehabilitation of the Bray House. 

• The applicant addressed the “Scenic Resources” and “Historical and Archaeological Resources” 
sections of the Comprehensive Plan. See their narrative and photos for more information. 

Changes to the plan are shown with a red “cloud.” 
 
Information Still Needed 
Last month we discussed the need for a subsurface wastewater disposal permit application 
(16.10.10.1.2.D). This will also later be required by the State and Code Enforcement Office, but is 
intended to be a part of the Shoreland Development Plan Review process as well. This information was 
requested previously and should be a condition of approval if approval is granted. 
 
On May 5, an abutter submitted photos of recent cutting in the Shoreland Zone to Town staff and the 
Planning Board (attached). As of this writing (May 7), the Shoreland Resource Officer has inspected the 
cutting and is researching whether this was performed in the annual maintenance of a legally 
nonconforming clearing. Further, at the May 6 site visit it was made clear that the applicant intends to 
remove the lilac in the vicinity of the summer house. Removal of such large shrubs in the Shoreland Zone 
is governed by the height and diameter of the shrub. At the time of this writing, a determination by the 
Shoreland Resource Officer is not yet available. Staff suggests a condition of approval as noted below to 
ensure that the lilac does not meet the definition of a tree and can be legally removed. 
 
Recommendations 
Staff finds the request appears to be substantially in conformance with the applicable provisions of Title 
16. The applicant has provided a thorough response to staff, Planning Board, Maine Historic Preservation 
Commission, and public/abutter concerns. The main criterion governing expansion in this zone, the 
maximum of 20% devegetated area, is met. The Shoreland Zoning Law governing removal and clearing 
of vegetation is met with the preservation of existing healthy trees. The applicant reviewed the 
Comprehensive Plan and found no instances where the Plan’s goals regarding scenic and historic 
resources have been codified in Title 16 but not met. They have volunteered to conduct a Phase I and 
possibly further phases of archaeological survey. Staff suggests a condition of approval. 
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Staff recommends that the development meets the definition of a (single) dwelling unit as defined, based 
on the continuity of spaces and the design to serve one family. We suggest a condition as stated below 
that adding a note to the plan to this effect be made a condition of approval. 
 
Staff suggests that submitting a copy of the subsurface wastewater disposal permit application HHE 200 
be made a condition of approval. 
 
Board Action 
After hearing testimony during the public hearing, and additional information from the applicant 
regarding staff comments, the Board can consider a motion for conditional approval (suggestion below) 
and proceed to reading and voting on the Findings of Fact.  
 
Move to grant conditional approval for the Shoreland Development Plan application dated March 19, 
2015 for 100 Pepperrell Road (Tax Map 27, Lot 45) in the Kittery Point Village and Shoreland Overlay 
Zones, for owners and applicants Jonathan King and James W. Stott… 
 
Conditions are provided in the following draft Findings as a suggestion and the Board may add, amend, or 
remove as they see necessary and applicable.  
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KITTERY PLANNING BOARD 

 
FINDINGS OF FACT  UNAPPROVED 
For 100 Pepperrell Road 
Shoreland Development Plan Review 
  
WHEREAS: Jonathan King and James W. Stott request approval of their Shoreland Development Plan, a 
proposal which entails demolition of 3,139 square feet of existing structures and addition of 5,101 square 
feet of new buildings to an existing single family dwelling at 100 Pepperrell Road, Tax Map 27, Lot 45 in 
the Kittery Point Village (R-KPV) and Shoreland Overlay (OZ-SL-250’) Zones, hereinafter the 
“Development;” and  
 
Pursuant to the Plan Review meetings conducted by the Town Planning Board as noted; 

Public Hearing Notice (Herald) April 1, 2015 
Public Hearing April 9, 2015 
Shoreland Project Plan Review April 9, 2015 
Public Hearing Notice (Herald) May 6, 2015 
Site Walk  May 6, 2015 
Public Hearing May 14, 2015 
Approval  

And pursuant to the Application and Plan and other documents considered to be a part of the plan review 
decision by the Town Planning Board in this Finding of Fact consisting of the following (hereinafter the 
“Plan”): 
 
1. Shoreland Overlay Zone Project Plan Review Application, March 19, 2015. 
2. Existing Conditions Plan, North Easterly Surveying, Inc., October 2, 2014. 
3. Site Plan, Elevations, and Site Photos, Jacobsen Architecture, March 19, 2015 
4. Revised Site Plan and Elevations, Jacobsen Architecture, received May 4, 2015. 
 
NOW THEREFORE, based on the entire record before the Town Planning Board and pursuant to the 
applicable standards in the Land Use and Development Code, the Town Planning Board makes the 
following factual findings and conclusions: 
 

FINDINGS OF FACT 
 

Chapter 16.3 LAND USE ZONE REGULATIONS 

16.3.2.17. D  Shoreland Overlay Zone 

1.d  The total footprint of areas devegetated for structures, parking lots and other impervious surfaces, 
must not exceed twenty (20) percent of the lot area, including existing development, except in the 
following zones… 
Findings: Existing conditions on the 60,460-square-foot lot include 6,720 square feet of devegetated area 
(11.1%). 
 
The proposed demolition and construction would result in a total of 12,054 square feet of devegetated 
area, or 19.94% of the 60,460-square-foot lot. 
 
Conclusion:  This standard appears to have been met. 

Vote: __ in favor __ against __ abstaining 
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Chapter 16.7 GENERAL DEVELOPMENT REQUIREMENTS 

Article III Nonconformance 
16.7.3.1  Prohibitions and Allowances 
A.  Except as otherwise provided in this Article, a nonconforming condition must not be permitted to 
become more nonconforming. 
 
Finding:  This is an existing, conforming lot with an existing single family dwelling structure that is 
nonconforming to the front and side yard setbacks. A dwelling is a special exception use in the Kittery 
Point Village Shoreland Overlay Zone. 
 
The proposed development does not increase nonconformity. 
 
Conclusion:  The requirement appears to be met. 

Vote: __ in favor __ against __ abstaining 
16.7.3.5 Types of Nonconformance 
16.7.3.5.5 Nonconforming Structure Repair and/or Expansion 
A. A nonconforming structure may be repaired or maintained and may be expanded in conformity with 
the dimensional requirements, such as setback, height, etc., as contained in this Code. If the proposed 
expansion of a nonconforming structure cannot meet the dimensional requirements of this Code, the 
Board of Appeals or the Planning Board (in cases where the structure is located in a Shoreland Overlay 
or Resources Protection Overlay Zone) will review such expansion application and may approve 
proposed changes provided the changes are no more nonconforming than the existing condition and the 
Board of Appeals or the Planning Board (in cases where the structure is located in a Shoreland Overlay 
or Resources Protection Overlay Zone) makes its decision per section 16.6.6.2. 
 
See 16.6.6.1 and its reference to 16.6.6.2 below. 
 
Finding: The proposed changes are no more nonconforming than the existing condition. 
Conclusion: The requirement appears to be met 

Vote: __ in favor __ against __ abstaining 
16.6.6 Basis for Decision 
16.6.6.1.B In hearing appeals/requests under this Section, the Board of Appeals [note: Planning Board is 
also subject to this section per 16.7.3.5.5 above] must use the following criteria as the basis of a decision: 
1. Proposed use will not prevent the orderly and reasonable use of adjacent properties or of properties in 
adjacent use zones; 
2. Use will not prevent the orderly and reasonable use of permitted or legally established uses in the zone 
wherein the proposed use is to be located, or of permitted or legally established uses in adjacent use 
zones; 
3. Safety, the health, and the welfare of the Town will not be adversely affected by the proposed use or its 
location; and 
4. Use will be in harmony with and promote the general purposes and intent of this Code. 
 
The Board must also give consideration to the factors listed in 16.6.6.2. 
 
Finding: The proposed development does not pose a concern.  
Conclusion: The requirement appears to be met. 

Vote: __ in favor __ against __ abstaining 

P:\PLANNING AND DEVELOPMENT\PLANS AND PROJECTS\M27 L45 100 Pepperrell John Bray\PRN 100 Pepperrell Rd 5-14-15.doc 



 
PLAN REVIEW NOTES  May 14, 2015 
100 Pepperrell Road M27 L45  Page 6  
Shoreland Development Plan Review   
 

 
16.7.3.6  Nonconforming Structures in Shoreland and Resource Protection Zones 
16.7.3.6.1 Nonconforming Structure Expansion 
A nonconforming structure may be added to, or expanded, after obtaining Planning Board approval and  
a permit from the Code Enforcement Officer. Such addition or expansion must not increase the non- 
conformity of the structure and must be in accordance with the subparagraphs [A through C] below.  
A.  After January 1, 1989, if any portion of a structure is less than the required setback from the normal 
high-water line of a water body or tributary stream or the upland edge of a wetland, that portion of the 
structure will not be permitted to expand, as measured in floor area or volume, by thirty percent (30%) or 
more during the lifetime of the structure. 
B.  If a replacement structure conforms to the requirements of Section 16.7.3.6.1.A and is less than the 
required setback from a water body, tributary stream or wetland, the replacement structure will not be 
permitted to expand if the original structure existing on January 1, 1989, has been expanded by 30% in 
floor area and volume since that date. 
C. Whenever a new, enlarged or replacement foundation is constructed under a nonconforming 
structure, the structure and new foundation must be placed such that the setback requirement is met to the 
greatest practical extent as determined by the Planning Board, basing its decision on the criteria 
specified in Section 16.7.3.5.2 – Relocation, below. If the completed foundation does not extend beyond 
the exterior dimensions of the structure, except for expansion in conformity with Section 16.7.3.5.3, 
above, and the foundation does not cause the structure to be elevated by more than three (3) additional 
feet, as measured from the uphill side of the structure (from original ground level to the bottom of the first 
floor sill), it will not be considered to be an expansion of the structure. 
 
Finding: The existing structure is nonconforming, but is located outside the required setback from the 
normal high water line. The proposal does not increase nonconformity. 
Conclusion: Standards A-C are not applicable. 

Vote:      in favor      against       abstaining 
 

 
Chapter 10 DEVELOPMENT PLAN APPLICATION AND REVIEW 

Article 10 Shoreland Development Review 
16.10.10.2 Procedure for Administering Permits 
D. An Application will be approved or approved with conditions if the reviewing authority makes a 
positive finding based on the information presented.  It must be demonstrated the proposed use will: 

 
1. Maintain safe and healthful conditions; 

Finding: The proposed development does not appear to have an adverse impact. 
Conclusion: This requirement appears to be met. 

Vote:      in favor      against       abstaining 

2. Not result in water pollution, erosion or sedimentation to surface waters; 
Finding: Maine DEP Best Management practices will be followed for erosion and sedimentation control 
during site preparation and building construction. (see conditions #2 and #3) to avoid impact on adjacent 
surface waters. These conditions should be added to the plan. 
Conclusion:  The proposed development does not appear to have an adverse impact.  With the suggested 
conditions #2 and 3, this requirement appears to be met. 

Vote:      in favor      against       abstaining 
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3. Adequately provide for the disposal of all wastewater; 
Finding: The applicant proposes a new septic system. 
Conclusion: The proposed development does not appear to have an adverse impact. With the suggested 
condition #4, this requirement appears to be met. 

Vote:      in favor      against       abstaining 

4. Not have an adverse impact on spawning grounds, fish, aquatic life, bird or other wildlife habitat; 
Finding:  Maine DEP Best Management practices will be followed for erosion and sedimentation control 
during site preparation and building construction. (see conditions #2 and #3) to avoid impact on adjacent 
surface waters. These conditions should be added to the plan. 
Conclusion:  The proposed development does not appear to have an adverse impact.  With the suggested 
conditions #2 and #3, this standard appears to be met. 

Vote: __ in favor __ against __ abstaining 

5. Conserve shore cover and visual, as well as actual, points of access to inland and coastal waters; 
Finding: Shore cover is conserved in accordance with this Code. There are no points of access.  
Conclusion: With the proposed conditions #7 and #8, this requirement appears to be met. 

Vote:      in favor      against       abstaining 
6. Protect archaeological and historic resources; 

Finding: The Maine Historic Preservation Commission provided advisory comments on April 7. Per those 
recommendations, the applicant has volunteered to perform a Phase I archaeological survey and follow 
the recommendations pertaining to the rehabilitation of the Bray House.  
Conclusion: The proposed development does not appear to have an adverse impact. With the proposed 
conditions #5 and #6, this requirement appears to be met. 

Vote:      in favor      against       abstaining 
7. Not adversely affect existing commercial fishing or maritime activities in a commercial fisheries/ 

maritime activities district; 
Finding: The proposed development does not appear to have an adverse impact. 
Conclusion: This requirement appears to be met. 

Vote:      in favor      against       abstaining 

8. Avoid problems associated with floodplain development and use; 
Finding: The proposed development is not within the floodplain. 
Conclusion: This requirement appears to be met. 

Vote:      in favor      against       abstaining 

9. Is in conformance with the provisions of this Code; 
Finding: The proposed development appears to be in conformance with the provisions of this Code. 
Conclusion:  This requirement appears to be met. 

Vote:      in favor      against       abstaining 

10. Be recorded with the York County Registry of Deeds. 
Conclusion: As stated in the Notices to Applicant contained herein, Shoreland Development plans must 
be recorded with the York County Registry of Deeds prior to the issuance of a building permit. 

Vote:      in favor      against       abstaining 
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Based on the foregoing Findings, the Planning Board finds the applicant has satisfied each of the review 
standards for approval and, therefore, the Planning Board approves the Shoreland Development Plan 
Application of Jonathan King and James W. Stott, owners and applicants, to remove additions and connect 
new construction to an existing single family dwelling at 100 Pepperrell Road (Tax Map 27, Lot 45) 
subject to any conditions or waivers, as follows: 
  

Waivers: None 
 
Conditions of Approval (not to be included on final plan): 

1. The plan will be revised to meet the recording requirements of the York County Registry of 
Deeds. 

2. The plan will be revised to include a note stating that the development is a single dwelling unit per 
the definition of Title 16, Chapter 2 Definitions. 

 
Conditions of Approval (to be included on final plan to be recorded): 
 

1. No changes, erasures, modifications or revisions may be made to any Planning Board approved 
final plan. (Title 16.10.9.1.2) 

2. Applicant/contractor will follow Maine DEP Best Management Practices for all work associated 
with site and building construction to ensure adequate erosion control and slope stabilization. 

3. Prior to the commencement of grading and/or construction within a building envelope, as shown 
on the Plan, the owner and/or developer must stake all corners of the envelope. These markers 
must remain in place until the Code Enforcement Officer determines construction is completed 
and there is no danger of damage to areas that are, per Planning Board approval, to remain 
undisturbed. 

4. A subsurface wastewater disposal permit application (HHE 200) will be submitted to the Code 
Enforcement Officer for review and approval prior to the issuance of a building permit. 

5. A Phase I Archaeological Survey will be performed as well as all subsequent investigations 
recommended by the archaeologist and Maine Historic Preservation Commission, including 
Phase II and Phase III Surveys if necessary. 

6. Applicant/Contractor will adhere to the recommendations made by the Maine Historic 
Preservation Commission specific to the rehabilitation of Bray House as indicated in their letter 
dated April 7, 2015. 

7. No existing trees will be removed, with the exception of two diseased flowering trees on the 
south side of the Bray House. The large lilac in the vicinity of the proposed summer house will 
not be removed without the approval of the Town of Kittery Shoreland Resource Officer. 

8. Per the recommendations of the consulting arborist in a letter dated April 29, 2015, if 
construction results in damaging more than one-quarter of the root system of an existing tree, 
“proper root pruning techniques” will be used and the applicant will “install a support system to 
mitigate the loss of the roots” to the satisfaction of the certified arborist on site. 

9. All Notices to Applicant contained herein (Findings of Fact dated 5/14/15). 
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The Planning Board authorizes the Planning Board Chair to sign the Final Plan and the Findings of 
Fact upon confirmation of compliance with any conditions of approval.  

 
Vote of       in favor      against       abstaining 

 
APPROVED BY THE KITTERY PLANNING BOARD ON       

 
 
 

Ann Grinnell, Planning Board Chair 
 

 
Notices to Applicant:  
 
1. Incorporate any plan revisions on the final plan as recommended by Staff, Planning Board or Peer 

Review Engineer, and submit for Staff review prior to presentation of final mylar.  

2. Prior to the release of the signed plans, the applicant must pay all outstanding fees associated with the 
permitting, including, but not limited to, Town Attorney fees, peer review, newspaper advertisements 
and abutter notification. 

3. One (1) mylar copy of the final plan and any and all related state/federal permits or legal documents 
that may be required, must be submitted to the Town Planning Department for signing.  Date of 
Planning Board approval shall be included on the final plan in the Signature Block. After the signed 
plan is recorded with the York County Registry of Deeds, a mylar copy of the signed original must be 
submitted to the Town Planning Department. 

4. This approval by the Town Planning Board constitutes an agreement between the Town and the 
Developer, incorporating as elements the Development Plan and supporting documentation, the 
Findings of Fact, and any Conditions of Approval.  

Per Title 16.6.2.A - An aggrieved party with legal standing may appeal a final decision of the Planning Board to the 
York County Superior Court in accordance with Maine Rules of Civil Procedures Section 80B, within forty-five 
(45) days from the date the decision by the Planning Board was rendered. 
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From: Jessa Kellogg
To: Chris DiMatteo; Elena Piekut
Cc: Robert Marchi; Shelly Bishop
Subject: Research on 100 Pepperrell Rd Bray House Clearing
Date: Thursday, May 07, 2015 2:09:34 PM

Hi Chris and Elena,
I received a handful of pictures of shoreland clearing at the Code Counter on Tuesday morning
 around 11am from an abutting neighbor, Mr. Haesche, at 103 Pepperrell Road. He had concerns
 that the cutting was in violation of Shoreland Zoning regulations. That afternoon I inspected the site
 with Bob Marchi and found that the entire shore frontage had recently been cut back along the
 embankment edge and several shrubs cut in the front driveway area of the property. I am in the
 process of researching the history of cuttings at this property to determine if it is a new clearing,
 which would be a significant violation, or if this is a legal non-conforming clearing that has annual
 maintenance, which would be permitted if annual maintenance (though not enlargement) is
 performed. Due to time constraints in my schedule this week I am unable to provide you with a final
 determination before tonight's Planning Board meeting, though anticipate to have that for you early
 next week. If necessary I may need to coordinate with MDEP for review.
 
Thanks,
Jessa
 
 
Jessa Kellogg
Shoreland Resource Officer
Town of Kittery
200 Rogers Road
Kittery, Maine 03904
www.kitteryme.gov
p: (207) 475-1321
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From: Chris DiMatteo
To: Jessa Kellogg; Robert Marchi
Cc: Elena Piekut
Subject: FW: Bray House Site Walk
Date: Wednesday, May 06, 2015 10:26:25 AM
Attachments: Bray Trees.pdf

FYI

-----Original Message-----
From: Alan Haesche [mailto:alanph@comcast.net]
Sent: Tuesday, May 05, 2015 4:13 PM
To: Chris DiMatteo
Cc: Deb Driscoll; Karen Kalmar; mark.alesse@gmail.com; anngrinnell2@comcast.net; rdhneh@comcast.net; David
 Lincoln
Subject: Bray House Site Walk

Chris,

Attached is a set of 100 Pepperrell Rd landscape photos of 2013 vs 2015 showing the change in vegetation since the
 change in owner of property.

Alan Haesche
103 Pepperrell Rd
KP, Me
tel. 203 430-8241
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From: Chris DiMatteo
To: Elena Piekut
Subject: FW: 100 Pepperrell project
Date: Wednesday, May 06, 2015 3:17:54 PM

FYI
 

From: Alan Haesche [mailto:alanph@comcast.net] 
Sent: Wednesday, May 06, 2015 3:09 PM
To: Chris DiMatteo; Ann Grinnell
Subject: 100 Pepperrell project
 
Chris & Ann,
 
At the Site Walk today we discussed scheduling A Water Study for the Pool/Deck run off and
 I asked for inclusion of the auto court/driveway area draining onto Pepperrell Rd at my
 frontage at 103 Pepperrell across the street without curb which drains into my basement.
 
Also please, Ann, reschedule a staked Site Walk based on the new Project Plan being
 submitted too late for the May 14, 2015 meeting. (SUBSEQUENT SUBMITTALS PART OF AN ACTIVE APPLICATION
 MUST BE SUBMITTED NO LESS THAN 14 DAYS PRIOR TO THE MEETING DATE i.e. deadline was May 1st) 

 
The hearing should be rescheduled for the June 11 (12?), 2015 meeting since the
 subsequent Project Plan submittal will not make the May 7 deadline for the May 28, 2015
 meeting either.
 
Respectfully submitted,
Alan Haesche
103 Pepperrell Rd, KPT
203-430-8241
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Jacobsen Architecture LLC 
                                                       Hugh Newell Jacobsen, F.A.I.A. / Simon Jacobsen 

 
WRITTEN RESPONSE TO PLANNING BOARD COMMENTS 05.04.2015 
 

2529 P Street Northwest • Washington, D.C. • 20007 • USA • PH: 202.337.5200 • Fax: 202.337-3609 www.jacobsenarchitecture.com 

!

INTRODUCTION:  SAVING THE BRAY HOUSE 
 
At the core of our project is the John Bray House, but not the structure you see today 
when traveling through Kittery Point on Pepperrell Road.  We will unveil the Bray 
House that is on the National Register, sharing with the community what the oldest 
house in Maine was in its prime, before its pristine form was spoiled through repeated 
insensitive 20th century additions.  We will remove the non-contributing structures and, 
through careful rehabilitation, ensure that the house remains for another 300 years. 
 
We have carefully considered the input the Planning Board has given us and have altered 
the project to address the pertinent issues that were discussed at the last meeting.  The 
following summarizes the written responses requested by the Planning Department… 
 
SECTION 1:  MHPC Recommendations: 

 We will follow the MHPC recommendations that specifically pertain to the 
rehabilitation of the Bray House. 

SECTION 2:  Archaeological Survey 
 We will lead a Phase I Historic Archaeological Survey per the advisory 

recommendations from the MHPC so that historic artifacts on the site might be 
uncovered and preserved. 

SECTION 3:  Tree Preservation + Devegetated Coverage  
 We are preserving the trees on the site by reducing the area of the structures 

so that the footprint of the buildings are sufficiently set back from the trees per 
the recommendations in the Arborist’s report.  We also provide a table 
summarizing the areas of the existing and proposed structures and devegetation. 

SECTION 4:  Conformity 
 We are relocating or removing the additions to the Bray House, all of which are 

existing non-conforming pieces that each have a portion encroaching into the 
front and/or side yard setbacks.  We are adding the Guest Wing to the Bray 
House on the west side with a small portion of it in the setbacks, but significantly 
less non-conforming than the Hoyt House which is there currently. 

SECTION 5:  Comprehensive Plan Issues 
 The following statement is written on first page of the Comprehensive Plan… 
  
 “The Comprehensive Plan is intended to be a guide – it is not a law or a regulation. The 

Plan is designed to help the community’s elected and appointed officials make decisions 
about the future of Kittery in a coordinated fashion. In addition, the Plan, when adopted 
by the Town Council, serves as the basis of the community’s zoning and other land use 
regulations. Maine State Law requires that the Town’s zoning ordinance and map be 
consistent with the adopted Comprehensive Plan. The policies set out in the Plan, 
including the Future Land Use Plan, are designed as guides for how the zoning should 
be revised. The actual details of any zoning changes will be developed by the Planning 
Board with public involvement and will need to be enacted by the Town Council.” 
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SECTION 5:  Continued 
We note that none of the recommendations in the CP that have been identified 
as germane to our project by Board Members have been adopted by the Town 
Council and codified into an ordinance, regulation or code.  We are nonetheless 
happy to address them in this section. 

 
ATTACHMENT A:  Arborist’s Report by Lee Tree Company 
 
ATTACHMENT B:  Comprehensive Plan Scenic Vista Map + Photos 

CP FIG. 4.7 Comprehensive Plan Scenic Vista Map 
PV 2-12A View 2-12A @ 70 Pepperrell Rd + Coleman Ave. 
PV 2-12B View 2-12B @ 82 Pepperrell Rd 
PV 2-12C View 2-12C @ 100 Pepperrell Rd 
PV 2-12D View 2-12D @ 106 Pepperrell Rd 
PV 2-12E View 2-12E @ 110 Pepperrell Rd 
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SECTION 1.  MHPC RECOMMENDATIONS 
 
We have given significant thought and consideration to the historic report and have 
summarized the recommendations we intend to follow below. 
 
MHPC Recommendations: 

1. MHPC strongly recommends a Phase I historic archaeological survey 
a. See Section 2 for details on the implementation of the Survey we will be 

conducting on the site. 
2. The Standards recommend that historic character-defining features be retained 

and preserved.  Only those features that have deteriorated beyond repair will be 
replaced in-kind. 

a. A Maine registered Structural Engineer with historical rehabilitation 
experience will perform a comprehensive site inspection to observe the 
structural elements of the building.  From their observations they will 
write a Conditions Assessment Report that will include written 
descriptions of the existing conditions of concern and general 
recommendation for upgrade and/or repair of the building.  

b. From these recommendations, we will determine if the MHPC 
recommendation of retaining the wood siding + trim is a viable solution 
that is compatible with the Structural recommendations. 

c. At a minimum, we will install in-kind, custom milled lap siding and trim in 
areas where the material has been compromised and on the sides that 
are exposed when the 20th century additions are removed. 

d. The new siding and trim will be of a comparable size and exposure so 
that the contributing character defining features will be retained. 

3. MHPC recommends that the historic wood paneling and historic plaster be 
disturbed as litter as possible. 

a. That is our goal.  The paneling will only be removed as necessary for 
repair or to install new HVAC + electrical / lighting systems behind it. 

b. We will hide all of the heating, cooling and electrical / lighting systems 
behind the wall paneling so that the plaster ceiling will not be disturbed. 

c. We will remove all surface mounted conduit, switches and radiators, 
replacing them with hidden, remotely controlled LED lighting, concealed 
outlets and minimal heating + cooling distribution slots. 

4. MHPC recommends following the “minimal alterations” approach listed in 
Preservation Brief #3 be followed for increasing energy efficiency for this 
building. 

a. We will follow the Preservation Brief #3 “Improving Energy Efficiency in 
Historic Buildings” guidelines. 

 
The following explains our position on the Secretary of the Interior Standards 2, 9 and 
10 that were cited in the report as supporting the view that the new additions may not 
be compatible with the Bray and Hoyt houses.  It begins with an excerpt that further 
explains the Standards… 
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SECTION 1.  Continued 
PRESERVATION BRIEF 14:   
DESIGN GUIDANCE FOR COMPATIBLE NEW ADDITIONS TO HISTORIC BUILDINGS 
There is no formula or prescription for designing a new addition that meets the Standards. A 
new addition to a historic building that meets the Standards can be any architectural style-
traditional, contemporary or a simplified version of the historic building. However, there must be 
a balance between differentiation and compatibility in order to maintain the historic 
character and the identity of the building being enlarged. New additions that too closely 
resemble the historic building or are in extreme contrast to it fall short of this 
balance. Inherent in all of the guidance is the concept that an addition needs to 
be subordinate to the historic building. 
 
A new addition must preserve significant historic materials, features and form, and it must be 
compatible but differentiated from the historic building. To achieve this, it is necessary to 
carefully consider the placement or location of the new addition, and its size, scale and massing 
when planning a new addition. To preserve a property's historic character, a new addition must 
be visually distinguishable from the historic building. This does not mean that the addition and 
the historic building should be glaringly different in terms of design, materials and other visual 
qualities. Instead, the new addition should take its design cues from, but 
not copy, the historic building.  
 
Our goal from the beginning has been to save the Historic Bray house in it's 1720's 
splendor and make it an active hub to the architecture that is respectfully added to it, 
allowing our clients to live their 21st century lives.  We are resetting the clock to a time 
before the inevitable need for expansion caused a connection to the house next door by 
any means necessary.  And, unlike the previous additions, our proposed work touches 
the Bray so lightly that, “if removed in the future, the essential form and integrity of the 
historic property and its environment would be unimpaired”-Standard 10. 
 
Despite the impression that might be given by the Historic Preservation Commission's 
extensive list of recommendations for our proposed construction, we have carefully 
considered and implemented the guidance offered by the Federal government in the 
vocabulary of our addition. We took design cues from the siding, the fenestration type, 
the simple form and the module of the Bray House while respecting the massing and 
prominence that the house holds on the site. We have visually distinguished the addition 
from the Bray house by intentionally turning our gable forms, keeping the development 
to a single story allowing Bray's height and mass to be superior.  We used Bray's 
footprint, roughly 20'x40' in size, as a constraining module to set the sizes of our gabled 
structures on the site.  And we allow Bray to be freestanding to the greatest extent 
possible by connecting to it with transparent glass links that are part of the conditioned 
space, thereby connecting the structures and making a single dwelling. 
 
The front side of the Bray house was also designed giving careful consideration to the 
Secretary's Standard for Rehabilitation.  It's second sentence states that "The Standards 
are applied to projects in a reasonable manner, taking into consideration economic and 
technical feasibility" 
After carefully weighing the options, we located and oriented the pool where the 
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natural grade falls away enough to place it on top of the ground with minimal 
disturbance.  This design choice was made by taking into consideration the economic 
and technical requirements of an in-ground pool, which would require dynamiting 
through the ledge that is pervasive on the site, endangering the structure of the Bray 
House.  The elevation of the pool deck is set so that one must step up to go into the 
front door of Bray, respecting the way one currently enters. 
 
Ultimately, the Owners are exercising their right to develop their property within the 
Town of Kittery's Planning and Zoning Codes and Maine's Shoreland Zoning Law.  As a 
part of this development, they are choosing to Rehabilitate the Bray house and make it 
an active and integral link that connects the Main and Guest wings of the house.  
 
 
SECTION 2.  PHASE I HISTORIC ARCHAEOLOGICAL SURVEY 
We will lead a survey as outlined in the MHPC report, the scope of which will be the 
Area of Potential Effect of the demolition and construction work on the property. 

1. We have issued an RFP to four MHPC approved Archaeologists and expect to 
receive the proposals by 05.08.2015. 

2. A Project Final Report will be submitted at the conclusion of the survey to the 
MHPC for review and evaluation to determine if there have been any artifacts 
recovered from the site that warrant escalating to a Phase II (intensive-level) 
survey. 

3. The survey must follow the Guidelines for Research and Reporting outlined in 
94-089 Chapter 812: State Historic Preservation Officer’s Standards for 
Archaeological Work in Maine.  

 



6.WRITTEN RESPONSE TO PLANNING BOARD COMMENTS 05.04.2015 

2529 P Street Northwest • Washington, D.C. • 20007 • USA • PH: 202.337.5200 • Fax: 202.337-3609 www.jacobsenarchitecture.com 

!

SECTION 3.  TREE PRESERVATION + DEVEGETATED AREA SUMMARY 
We have reduced the size of the built structures on the site to be sure that all the trees 
are provided the minimum clearance between the base of the tree and excavation for 
the foundation recommended Mr. Lee’s report.   
 
Seemingly at odds to the aforementioned reduction, there is an increase in the total 
proposed devegetated area. Since April’s meeting, we were notified that the State DEP 
considers a ribbon driveway as continuously impervious surface from left edge to right 
edge of the ribbons and defines the center planting strip as impervious and devegetated 
coverage.  The following chart has all the existing and proposed areas summarized. 
 
EXISTING DEVEGETATED AREA:  6,720 SF  11.1%!
Garage (to be relocated) 649  

 SF in front setback 398  
East Infill (to be demolished) 696  

 SF in front setback 4 
BRAY HOUSE (to remain) 722  

 SF in front setback 118  
Hoyt Wing (to be relocated)  1,072  

 SF in front setback 421  

(E) BUILDING COVERAGE  3,139  

 SF to be removed  2,417 !
 SF in setback removed!  823 !

DRIVEWAY: (to be replaced)   3,330 !
 
PROPOSED DEVEGETATED AREA:  ! !
PLANNING BOARD MEETING MAY 14, 2015 APRIL 09, 2015 
Garage 

 SF in front setback     
   853 SF 

0 SF 
1,117 SF 

0 SF 

Main Dwelling  3,228 SF 3,229 SF 
Guest Wing 

 SF in front + side setback 
   795 SF 
   194 SF 

   795 SF 
   194 SF 

Summer House 225 SF 225 SF 
(N) BUILDING COVERAGE 5,101 SF 6,088 SF 
BRAY HOUSE  

 SF in front setback 
722 SF 
118 SF!

722 SF 
118 SF 

TOTAL BUILDING COVERAGE 
 SF in front + side setback 

5,823 SF 
312 SF 

6,088 SF 
312 SF 

POOL + DECK: 3,020 SF 3,031 SF 
DRIVEWAY:  3,211 SF! 2,874 SF 
TOTAL DEVEGETATED AREA:       12,054 SF  19.94%      !11,993 SF  19.84%!
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SECTION 4.  CONFORMITY 
We will relocate the existing non-conforming garage to another site while locating the 
proposed garage on the east side of the site well within the setbacks.  This will eliminate 
398 square feet of structure that encroaches 20.8’ into the front yard setback. 
 
Additionally, we will remove the non-conforming Hoyt House wing and its 421 
encroaching square feet from the Bray. The proposed Guest Wing in be located in its 
place, but with a significantly smaller footprint that encroaches just 195 square feet into 
the front and side yard setbacks and is also positioned further back from Pepperrell Rd 
in a less non conforming location. 
 
SECTION 5.  COMPREHENSIVE PLAN 
We have been asked to review the following issues pertaining to our project that are 
discussed in the 1999 Update of the Kittery Comprehensive Plan that was adopted by 
Town Council on 03.25.2002. 
 
SECTION D:  SCENIC RESOURCES (pp.66-68, Figure 4-7 + Appendix C) 
SECTION M:  HISTORIC AND ARCHAEOLOGICAL RESOURCES (pp.214-227) 
 
SCENIC RESOURCES 
One fifth of a category two (defined as having very high value to the community) pocket 
view, numbered 2-12, has been identified as extending from Pepperrell Rd, across our 
site’s existing driveway, to Pepperrell Cove.  This pocket view, labeled C in the attached 
CP Figure 4.7 map of Kittery Point, is one of five vistas that make up 2-12.  We have 
also attached corresponding Google Street View images of each of the views.  Keep in 
mind that the Google camera is 8.2’ above the ground, so it is not a realistic pedestrian 
or even pickup truck driver’s view of the water. 

A. Stunning wide open views of Pepperrell Cove.   
B. Stunning wide open views of Pepperrell Cove.   
C. This view is defined by the CP as “setback or somewhat obscured” by the 

natural rise of the topography and the white pine trees. 
D. Very narrow but unobstructed view of the water. 
E. View is completely obliterated by the house on the right that was built in 2003, 

after the Comprehensive Plan was adopted by the Kittery Town Council in 2002. 
 
Our project will mostly obscure the “setback” view of the water, but the “somewhat 
obscured” view of the Cove through the white pines will be preserved. 
 
HISTORIC AND ARCHAEOLOGICAL RESOURCES 
We are enduring great scrutiny by proposing a project that saves one of Kittery’s 
structures that is on the National Register of Historic Places while simultaneously 
conducting an archaeological survey of the site to see if there are historical artifacts that 
tell the history of Kittery Point when the Bray House was the simple structure to which 
we are returning it.   
 
Through this endeavor we strive to meet the aspirations expressed in Comprehensive 
Plan.    



 
                              LEE TREE COMPANY 

16 DOCK ROAD 
YORK, MAINE 03909 

207 363 2306 
 
 

 
 
MARK JOHNSON 
JACOBSEN ARCHETECTURE 
2529 P STREET NW 
WASHINGTON, DC  20007 
 
Dear Mr. Johnson       4/29/2015 
 
I have evaluated the trees requested at the John Bray House 100 Pepperrell Rd in 
Kittery Point. The trees are beyond the 100 foot buffer zone for shore land 
restrictions but they are within the resource protection zone of 250 feet. I have 
evaluated the health and significance of each tree in this report and included a safe 
excavation distance for each tree. Also determined the best practice procedures to 
protect the health of these trees 
 
 
The White pines that are adjacent to the proposed garage are not significant trees 
they are about fifty years old and have no esthetic or cultural value to the property. 
They were planted as a wind break or hedge line in a group so they have grown up 
right with no lower canopy because of light suppression. The crowns of these trees 
start at about forty feet and are prone to wind shear as are most pines in this 
growing condition. White pines are surface root trees and when they reach this age 
can start to be problematic for limb breakage and uprooting.  
 
 
The roots of the trees do offer some filtration of partials in the Resource Protection 
Zone, but they will be behind the house and this filtration will be at a minimum 
and their wildlife habitat is of little value as there are other pines in close 
proximity. 
 
Since they cannot be removed there is a question of how much root area can be 
disturbed without causing the decline of the trees. The simple answer is, the 



industry standard is the removal of 1/4 to 1/3 of the root system is acceptable. 
Although I have seen Pines with over half of their roots damaged and survive. 
The distance to the trunk of how close excavation can occur is within 5 feet. If 
excavation is any closer the buttress roots are severed and the structural integrity is 
compromised but not the health. As always proper root pruning techniques are 
required not to further damage the root plate while excavating. Pine being surface 
root trees will survive this construction disturbance but being prone to wind shear 
this type of damage should be avoided unless you install a support system to 
mitigate the loss of the roots. I want to stress, because these trees offer no value to 
the property or environment that they be removed and do a mitigation which would 
be much more beneficial to both the property and environmental conditions of this 
site.  
 
 
The Cedar at the South East of the property were also planted as a grouping and as 
a smaller species will not cause anywhere as much a threat to the building and 
excavation of these roots within the 5 foot area should not cause any decline and 
even excavation within three feet of these trees would be acceptable. Root pruning 
and a possible support system would be advised. 
 
 
The two Plum trees in the center of the yard could be transplanted but the one is 
severely affected with Black Knot. Black Knot is a fungal disease and will cause 
the death of the smaller tree, and it appears that the larger tree is showing signs of 
canker from the Black Knot. Pruning and sanitation and a fungicide could prevent 
damage to the larger Plum. The smaller Plum should be removed as it will not 
survive and is an inoculant for further disease. I would recommend removal of 
both trees and replant a variety with disease resistance or some other species. 
 
The most significant tree on the property is the Horse Chestnut adjacent to 
Pepperrell Rd. This magnificent specimen tree is in good health and needs 
protection during the construction period. It is my understanding that the old 
driveway is being removed. The removal of the driveway should not damage the 
existing roots and excavation under the tree be kept to a minimum depth as not to 
disturb the roots. Excavation for foundation work should not exceed ¼ of the root 
zone and avoided if possible. An arborist should be present to assure the site 
disturbance is kept to a minimum. Then the root zone should be barricaded and 
protected with a layer of chips or mulch to keep the soil temperature low and retain 
moisture. All roots excavated should be root pruned.  
 



I am a certified arborist and Maine licensed arborist, I have a degree in 
arboriculture from the University of Massachusetts and I have been a practicing 
arborist for over forty year. I also am the third generation of a family of arborists. 
 
 
 
If there are any questions or you need any further information please contact me 
anytime at 207-363-2306 
 
 
 
Sincerely; 
 
 
 
Michael Lee 
Certified Arborist  
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PLAN REVIEW NOTES  May 14, 2015 
15 Old Armory Way M4 L51 
Site Plan Review –Preliminary           Page 1 of 1 

Town of Kittery 
Planning Board Meeting 

May 14, 2015 
 

Old Armory Way Mixed Use - Preliminary Site Plan.  
Action: grant or deny continuance. Owner/applicant Ken McDavitt requests continuance of his plan 
seeking approval to construct two condominiums (total of three dwelling units) with eight commercial 
boat slips at 15 Old Armory Way, Tax Map 4, Lot 51 in the Mixed Use – Kittery Foreside (MU-KF) 
Zone, Shoreland Overlay (OZ-SL-250’) Zone, and Commercial Fisheries/Maritime Uses Overlay (OZ-
CFMU) Zone. Agent is Ken Wood, P.E., Attar Engineering, Inc. 
 
PROJECT TRACKING 

REQ’D ACTION COMMENTS STATUS 

YES Sketch Plan 
Review/Approval Scheduled:  5/8/14 GRANTED 

NO Site Visit Held during Sketch Plan; scheduled for 2/4/15 HELD 

YES Preliminary Plan Review 
Completeness/Acceptance Scheduled for 1/8/2015 ACCEPTED 

YES Public Hearing Scheduled for 2/12/2015 HELD 

YES Port Authority Approval  TBD 

YES Final Plan Review  TBD 
Applicant:  Prior to the signing of the approved Plan any Conditions of Approval related to the Findings of Fact along with waivers and 
variances (by the BOA) must be placed on the Final Plan and, when applicable, recorded at the York County Registry of Deeds.  PLACE 
THE MAP AND LOT NUMBER IN 1/4” HIGH LETTERS AT LOWER RIGHT BORDER OF ALL PLAN SHEETS.   As per Section 
16.4.4.13 - Grading/Construction Final Plan Required. - Grading or construction of roads, grading of land or lots, or construction of buildings is 
prohibited until the original copy of the approved final plan endorsed has been duly recorded in the York County registry of deeds when 
applicable.  

 
Background 
The applicant began the process for parcel development in 2012, not proceeding beyond the sketch plan 
review level.  In June 2014 the applicant received sketch plan approval.  In February 2015, the Board held 
a site walk, accepted the preliminary plan application, and continued the plan not to exceed 90 days. 
 
The project consists primarily of two new residential condominium buildings (3 dwelling units) replacing 
one principal structure (3 dwelling units) and garage and the creation of 8 commercial boat slips.  
Construction of associated parking for the boat slips is part of the proposed project. Residential parking is 
provided in attached garages and a single exterior space adjacent to the buildings. A retaining wall is 
required for the commercial parking which is designed for 5 spaces and one accessible space.  The 
Applicant has prepared a stormwater management report for CMA’s review. 
 
Staff Comments 
This application was continued in order for the applicant to address several staff, Board, and peer review 
concerns, particularly the need for a new standard boundary survey. The main reason for Mr. McDavitt’s 
request to extend the continuance is to complete the boundary survey.  
 
In the meantime, Mr. McDavitt has provided a response letter from Maine Historic Preservation 
Commission, details about the design and siting of the buildings to address the design standards of the 
Mixed Use – Kittery Foreside Zone, and building heights per the Title 16 definition applied to gambrel 
roof structures. 
 
Board’s Action 
Staff recommends that the Board grant Mr. McDavitt an extension of the plan continuance as requested.  
move to continue the site plan application of Ken McDavitt to construct two residential 
condominiums (total of three dwelling units) with 8 commercial boat slips at 15 Old Armory 
Way, Tax Map 4, Lot 51 and public hearing to June 11, 2015 (or other meeting date) 

ITEM 3 
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PLAN REVIEW NOTES    May 14, 2015  
Yankee Common Mobile Home Park Expansion         M66 LOTS 24/25 
SUBDIVISION PLAN REVIEW                               Page 1 of 4  
  

Town of Kittery 
Town Planning Board Meeting 

May 14, 2015 
  

Yankee Commons Mobile Home Park Expansion – Subdivision Preliminary Plan Review 
Action: schedule a public hearing. Owner/applicant Real Property Trust Agreement requests consideration 
of plans for a 78-lot expansion of the Yankee Commons Mobile Home Park for the property located at US 
Route 1, Tax Map 66, Lot 24 in the Mixed Use (MU) and Residential – Rural (R-RL) Zones. Agent is 
Thomas Harmon, P.E., Civil Consultants. 
  
PROJECT TRACKING  
REQ’D  ACTION  COMMENTS  STATUS  
YES`  Sketch Plan  2/23/12 Accepted 
YES  Site Visit  9/4/12 Held 
YES  Completeness/Acceptance  8/23/12  Granted 
YES  Public Hearing  9/13/12 Held 

YES  Preliminary Plan Review 
and Approval  

  

9/13/12 mtg continued for addt’l info re: mineral extraction  
(90 days max)  
12/13/12 &3/14/13 granted 90-day continuance 5/9/13 tabled 
requested by Applicant  
6/13/13 Reconsideration of 9/13/12 decision failed 7/11/13 Board 
continued for addt’l info re: preparation of findings with Town 
Attorney  
8/8/13 Board continued for CEO’s recommendation on a special permit 
for Mineral/Earth Extraction  
9/12/13 Board continued to 9/26/13 meeting due to time constraints and 
denied preliminary plan approval. 
3/11/2015 Superior Court grants Rule 80B appeal to applicant  
  

Pending  

YES  Final Plan Review/Approval     TBD 
TBD  Wetland Alteration      TBD 
Applicant:  Prior to the signing of the approved Plan any Conditions of Approval related to the Findings of Fact along with 
waivers and variances (by the BOA) must be placed on the Final Plan and, when applicable, recorded at the York County Registry of 
Deeds.  PLACE THE MAP AND LOT NUMBER IN 1/4” HIGH LETTERS AT LOWER RIGHT BORDER OF ALL PLAN SHEETS.   As per 
Section 16.4.4.13 - Grading/Construction Final Plan Required. - Grading or construction of roads, grading of land or 
lots, or construction of buildings is prohibited until the original copy of the approved final plan endorsed has been duly 
recorded in the York County registry of deeds when applicable.  
 

Staff’s Comments  
 
BACKGROUND  
 

The Applicant and Agent have provided a good summary of the project related to circumstances before 
and after the Board’s denial for preliminary subdivision approval in 9/26/2013.  The Superior Court, on 
3/11/2015 granted the applicant a Rule 80B appeal and vacated the Board’s 2013 decision and remanded 
back to the Board for further proceedings consistent with its decision.  The Superior Court’s order is 
attached. 
 
Staff and the Town Attorney met with the Applicant’s representatives and discussed moving forward.  It 
was agreed to have a narrative prepared along with a full submission of previously submitted plans and 
reports that explained the issues/highlights of the project and a chronology of events leading to the 
present. 

 
 
 

ITEM 4 
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PLAN REVIEW NOTES    May 14, 2015  
Yankee Common Mobile Home Park Expansion         M66 LOTS 24/25 
SUBDIVISION PLAN REVIEW                               Page 2 of 4  
  

STAFF REVIEW 
 
Staff has not yet completed obtaining all the comments from Police, Fire and other pertinent Department 
Heads, Staff has at this point in time the following comments: 
 
1) Density Calculations (Enclosure 1 of Précis, History and Overview): 

a) Determination is based on lot size and not on the minimum land area per dwelling unit for the use 
proposed in the Mixed-Use zone.  The proposed subdivision is identified as Elderly Housing 
(Enclosure 2 of Précis, History and Overview), which is permitted as a special exception use in the 
Mixed-Use Zone.  Considering this, shouldn’t the minimum land area per dwelling unit specified in 
the Mixed Use Zone, 16.3.2.13.D. Note 3, be applied to determine how many units are allowed?   
 
It is apparent from Enclosure 1, Density Calculations (Précis, History and Overview) that the 5,000 
square foot Lot Size allowed in the Mixed-Use Kittery Foreside Zone (applied here as allowed under 
30-A MRSA § 4358(3)(A)(1)(b)) is being applied as the minimum land area per dwelling unit.  30-A 
MRSA § 4358(3)(B) does not address land area per dwelling unit but only lot size.  Staff requests the 
Applicant’s attorney to address this.  Perhaps there is case law that shows that lot size is considered 
the same as minimum land area per dwelling unit under these circumstances. 
 
b) Title 16.7.8 Land Not Suitable for Development identifies land that is deducted per the definition 
of net residential acreage, in order to determine the total number of dwelling units allowed in a 
subdivision.  The provision includes “… land which must be filled or drained, or on land created by 
diverting a watercourse…”  The Town has consistently interpreted this to mean wetlands.  The 
Applicant has stated that this is not applicable, but later indicates that wetlands are not developable.  
Staff recommends that the subdivision plan (that needs to be prepared, only a site plan has been 
submitted) include net residential acreage calculations that reflect the deduction of wetlands. 

 
2) Waivers requested (page 4 of 4 of Précis, History and Overview): 

The Applicant is requesting four waivers which are dimensional in nature with the exception of one, 
sidewalks.   
 
a) The requirement for sidewalks is found in 16.8.12.3.M and states: 
 
The mobile home park must contain pedestrian walkways that link all units and all service and 
recreational facilities. Such walkways are to be adequately surfaced and lit. A portion of the road 
surface may be reserved for walkways provided the street width is increased accordingly. Walkways 
should be a minimum width of three feet. 
 
In the Applicant’s narrative on how the project conforms to 16.8.12.3 Mobile Home Parks the need is 
questioned based on the observing the existing mobile home park.  It is stated that the 20-foot wide 
paved street section proposed with 2-foot wide shoulders is sufficient for pedestrians, especially with 
the speed limit planned for 15 MPH.   
 
The request seems reasonable, however, when considering that there is sufficient space within the 
front yard to provide a 3-foot walkway and that the intent in 16.8.12.3.M is more definitive than 
16.8.4.13 Sidewalks where it seems to be more discretionary, applying the waiver authorization in 
16.7.4.1 is not clear.  Title 16.7.4.1 states: 
 
Where the Planning Board finds, due to special circumstances of a particular plan, certain required 
improvements do not promote the interest of public health, safety and general welfare, or are 
inappropriate because of inadequacy or lack of connecting facilities adjacent or in proximity to the 
proposed development… 

P:\PLANNING AND DEVELOPMENT\PLANS AND PROJECTS\M66 L24 YC Expansion\Preliminary\PRN-Yankee Commons-5-14-2015.doc 



PLAN REVIEW NOTES    May 14, 2015  
Yankee Common Mobile Home Park Expansion         M66 LOTS 24/25 
SUBDIVISION PLAN REVIEW                               Page 3 of 4  
  

Can the Board find that the three foot walkway does not promote the interest of public health, safety 
and general welfare, or is inappropriate because of inadequacy or lack of connecting facilities 
adjacent or in proximity to the proposed development?  It is not evident to Staff how the request is 
supported by 16.7.4.1. 

 
b) The Applicant requests a waiver for Title 16.8.12.3.C.1 requiring a minimum lot size of 6,000 
square feet since 30-A MRSA § 4358(3)(A)(1)(b) mandates municipalities not to require more than Six 
thousand five hundred square feet or The area of the smallest residential lot permitted in the 
municipality.  The latter appears to be 5,000 square feet in the Mixed-Use Kittery Foreside Zone.  
Since it is evident that the state statute regulating manufactured housing trumps the town’s land use 
code it doesn’t seem necessary for the Board to provide a waiver, for the same reason stated in item a) 
above regarding the Board making a positive finding and also because it is clear from 16.1.8 
Severability that it is anticipated that portions of Title 16 may become invalid as declared by a court of 
competent jurisdiction.  With this in mind, Staff suggests that the Board does not have to and shouldn’t 
grant a ‘waiver’, but simply make a finding that 16.8.12.3.C.1 is invalidated by 30-A MRSA § 
4358(3)(A)(1)(b). 
 
c) The applicant requests a waiver for 16.8.12.3.D.1 requiring a side yard setback of 20 feet, stating 
that 30-A MRSA § 4358(3)(C) does not allow municipalities to require setbacks on mobile home lots 
that have the effect of requiring a larger lot.  It is not clear how the required setbacks create such an 
effect.  Considering the ‘Typical Site Layout’ found in the submittal book, it appears that some mobile 
home configurations, i.e. double-wide with a garage or a 60-foot long double-wide, cannot fit on a 
5,000 square foot lot with 20-foot side setbacks.  It is not clear, however, that the state, under 30-A 
MRSA § 4358(3)(C), means to keep a municipality from requiring lot area that cannot support any and 
all configurations of manufactured housing.  That is what it appears the Applicant is suggesting.   
 
Staff recommends that the Board does not grant the requested waiver for three reasons: 1) the great 
number of the proposed lots are in the range of 6,000 to 7,000 square feet in side, not nearly all the lots 
are 5,000 square feet in size; 2) the Town Code, under Title 16.8.12.3.D, allows for the Code 
Enforcement Officer to relax setbacks in a limited manner; and 3) it is not apparent that 16.7.4.1 
allows for waiving setbacks, it seems only “required improvements”. 
 
d) The applicant is requesting the Board to waive the requirement for dumpsters in Title 16.8.12.3.U.  
The provision states:  
Each mobile home lot must be provided with an area for refuse storage. Within a maximum one 
hundred fifty (150) feet from each mobile home lot, there must be a flytight, watertight and rodent-
proof container capable of storing the amount of refuse that the mobile home park for which it was 
designed could generate within one week as well as any separation containers as required by the 
Kittery recycling program. The park management is responsible for disposal of refuse from such 
containers at least once a week. 
 
The applicant illustrates their issue in Enclosure 7 of the précis.  Staff does not calculate the same 
number of dumpsters required, however, if containers are provided to the tenants that adequately 
addresses the health issues the provision is concerned with along with the proposed “curbside pick-up” 
for household waste and recyclables, the Board may consider granting a waiver.  In this instance, 
unlike some of the other requests, the dumpster is considered “required improvement” and the required 
and more frequent managed trash pick-up in lieu of dumpsters with less frequent pick-up is in the 
better interest of public health, safety and general welfare. 
 

3) Title 16.8.12.3.O Open space calculations: 
The current narrative, page 5 of 7 of Updated Section 16.8.12.3 discussion, needs to be updated/revised 
since it references 77 versus 78 lots and references 6,000 versus the actual area allotted to the total 
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Yankee Common Mobile Home Park Expansion         M66 LOTS 24/25 
SUBDIVISION PLAN REVIEW                               Page 4 of 4  
  

number of lots, in calculating for open space.  It is not clear how all the requirements in 16.8.12.3.O 
are met.  Details on where active recreation is afforded in the site design is not apparent. 
 
4) Subdivision Plan.  A subdivision plan, perhaps in lieu of the Overall Site Plan C2, needs to be 
prepared and be suitable for recording.  It will include all zoning, waiver, and condition of approvals, 
and in this instance, the Title 16 provisions that are preempted by state statue. 
 

 
The above comments are not a complete list, Staff was unable to finish a review prior to completing the 
packets.  Prior to the Public Hearing, Staff along with relevant Department Heads will provide the Board 
and Applicant with a complete review.  CMA, the town peer-review engineer, has provided a complete 
review for the preliminary plans that were re-submitted and is before the Board for review, however, CMA 
has not yet commented on how the applicant has responded to their earlier comments. 
 
STAFF RECOMMENDATION 
 
Board may want to request the Town Attorney to attend a meeting in order to provide answers to any 
questions members might have regarding the Superior Court decision that effect this plan application. 
 
Staff recommends the Planning Board schedules and holds another public hearing considering the time that 
has elapsed since the first one was held, new board members, and the proximity of the project to the York 
town line, where notification is required.  For similar reasons the Board may want to schedule another site 
walk as well. 
 
BOARD ACTION  
 
Move to schedule a public hearing for the Preliminary Subdivision Plan Application of owner/applicant 
Real Property Trust Agreement for a 78-lot expansion of the Yankee Commons Mobile Home Park 
located at US Route 1, Tax Map 66, Lot 24 and 25 for June 11, 2015… [or another date] 
 
And to schedule a site walk for…  
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PLAN REVIEW NOTES  May 14, 2015 
81 Tower Road M58 L46  Page 1  
Shoreland Development Plan Review   

Town of Kittery Maine 
Town Planning Board Meeting 

May 14, 2015 
 
ITEM 5 – 81 Tower Road – Shoreland Development Plan Review 
Action: accept or deny plan application; approve or deny plan. Owner/applicant The Frederick Nominee 
Trust requests consideration of a shoreland development plan for an addition to and second story 
expansion of an existing, nonconforming structure located at 81 Tower Road, Tax Map 58, Lot 46 in the 
Residential – Rural Conservation (R-RLC) and Shoreland Overlay (OZ-SL-250’)Zones. Agent is Jason 
Smith, Evergreen Builders. 
  
PROJECT TRACKING 

REQ’D ACTION COMMENTS STATUS 

NO Sketch Plan Review  NA 

NO Site Visit  NA 

YES Determination of 
Completeness/Acceptance  Scheduled for 5/14 

NO Public Hearing  NA 

YES Final Plan Review and Decision  Feasible for 5/14 
Plan Review Notes reflect comments and recommendations regarding applicability of Town Land Use Development Code, and standard planning and 
development practices. Only the PB makes final decisions on code compliance and approves, approves with conditions or denies final plans.  Prior to the 
signing of the approved Plan any Conditions of Approval related to the Findings of Fact along with waivers and variances (by the BOA) must be 
placed on the Final Plan and recorded at the York County Registry of Deeds.  PLACE THE MAP AND LOT NUMBER IN 1/4” HIGH 
LETTERS AT LOWER RIGHT BORDER OF ALL PLAN SHEETS.   As per Section 16.4.4.13 - Grading/Construction Final Plan Required. - 
Grading or construction of roads, grading of land or lots, or construction of buildings is prohibited until the original copy of the approved final plan 
endorsed has been duly recorded in the York County registry of deeds when applicable.  

 
Background 
Planning Board review of this project is required by 16.10.3.2. Other Development Review because it is 
located in the Shoreland Overlay Zone. The existing use is a nonconforming single family dwelling on a 
nonconforming lot. Approximately half of the house is located within the 100-foot setback from Highest 
Annual Tide. Expansion of that portion is limited to 30% in floor area or volume by 16.7.3.6.1 
Nonconforming Structure Expansion. Development on the lot as a whole is also limited to 20% 
devegetated coverage by Shoreland Zoning Law. The existing condition is 11.4%. However, the 
Residential – Rural Conservation Zone further restricts building coverage to 6% of the lot area. The 
existing condition is 5.75%. 
 
The proposal is to add a second story, part of which will lie within the 100-foot setback. This includes a 
second-story story bay window. Also proposed is a small two story addition which is outside the 100-foot 
setback. 
 
The proposed expansions equal a 6.4% increase in floor area and a 7.4% increase in volume, bringing the 
building coverage to 5.99% and devegetated coverage to 11.7%. 
 
Staff Review 
Percentages of expansion, building coverage, and devegetated area fall within allowable maximums, 
although if properly rounded the building coverage should equal 6% even, which is still allowable. 
 
We did notice that the proposed 80-square-foot expansion of area within the 100-foot setback does not 
match the area shown on the plan. The plan shows a 10-foot by 15-foot right triangle within the setback, 
as well as the 8-square-foot bay window. If the area totals 158 square feet, that should alter the volume of 
the expansion and relative percentages. Of course, they will still be well within the 30% maximum. The 

ITEM 5 
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accuracy of existing conditions will be important if the property is further developed in the future. The 
applicant should either provide the Architect’s volume calculation or include the Architect’s name and 
seal on the plan. 
 
A check of Town records confirms that there was no previous expansion after 1989. Please add a note to 
the plan stating this. 
 
The Maine DEP has issued a new document for Highest Annual Tide in 2015 
(http://www.maine.gov/dep/land/slz/predictions.pdf) which uses a different datum. This is the result of a 
shift across North America from NGVD29 to the more accurate, modern datum NAVD88. Although the 
HAT has not changed, applicants will be asked to include the new datum on their plans. The note should 
read, “Highest Annual Tide (H.A.T.) NGVD29 Elev. 7.0’ (NAVD88 Elev. 6.3’).” 
 
Recommendations 
Staff finds that the request appears to be substantially in conformance with the applicable provisions of 
Title 16. The proposed development is minor in nature and may not warrant a public hearing or site visit. 
The needed changes to the plan are fairly minor and could be made conditions of approval. Staff suggests 
that the Board accept the application and grant conditional approval. 
 
Move to accept the application and grant conditional approval for the Shoreland Development Plan 
dated April 23, 2015 from The Frederick Nominee Trust for 81 Tower Road (Tax Map 58, Lot 46) in 
the Residential – Rural Conservation and Shoreland Overlay Zones subject to the following 
conditions… 
 
Conditions are provided in the draft Findings of Fact as a suggestion and the Board may add, amend, or 
remove as they see necessary and applicable. 
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KITTERY PLANNING BOARD 

 
FINDINGS OF FACT  UNAPPROVED 
For 81 Tower Road 
Shoreland Development Plan Review 
  
WHEREAS: The Frederick Nominee Trust requests approval of a shoreland development plan for an 
addition to and second story expansion of an existing, nonconforming structure located at 81 Tower Road, 
Tax Map 58, Lot 46 in the Residential – Rural Conservation (R-RLC) and Shoreland Overlay (OZ-SL-
250’)Zones, hereinafter the “Development,” and 
 
Pursuant to the Plan Review meetings conducted by the Town Planning Board as noted; 

Planning Board Review May 14, 2015 
Approval  

And pursuant to the Application and Plan and other documents considered to be a part of the plan review 
decision by the Town Planning Board in this Finding of Fact consisting of the following (hereinafter the 
“Plan”): 
 
1. Shoreland Overlay Zone Project Plan Application, April 23, 2015. 
2. Shoreland Development Plan, North Easterly Surveying, Inc., April 21, 2015. 
3. Frederick Residence Addition, Randall Design, January 12, 2015. 
  
NOW THEREFORE, based on the entire record before the Town Planning Board and pursuant to the 
applicable standards in the Land Use and Development Code, the Town Planning Board makes the 
following factual findings and conclusions: 
 

FINDINGS OF FACT 
 

Chapter 16.3 LAND USE ZONE REGULATIONS 

16.3.2.17. D  Shoreland Overlay Zone 

1.d  The total footprint of areas devegetated for structures, parking lots and other impervious surfaces, 
must not exceed twenty (20) percent of the lot area, including existing development, except in the 
following zones… 
Findings: Existing conditions on the 37,530-square-foot lot include 4,290 square feet of devegetated 
area.  
 
The proposed construction would result in a total of 4,388 square feet, or 11.7% of the 37,530-square-
foot lot. 
 
Conclusion:  This standard appears to have been met. 

Vote: __ in favor __ against __ abstaining 
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Chapter 16.7 GENERAL DEVELOPMENT REQUIREMENTS 
Article III Nonconformance 

16.7.3.1  Prohibitions and Allowances 
A.  Except as otherwise provided in this Article, a nonconforming condition must not be permitted to 
become more nonconforming. 
 
Finding:  This is an existing, nonconforming lot with an existing single family dwelling structure that is 
nonconforming to the 100-foot setback from the water and side yard setbacks. A dwelling is a special 
exception use in the Rural Conservation – Shoreland Overlay Zone. 
 
The proposed development increases nonconformity as permitted in 16.7.3.6.1 Nonconforming Structure 
Expansion. 
 
Conclusion:  The requirement appears to be met. 

Vote: __ in favor __ against __ abstaining 
16.7.3.5 Types of Nonconformance 
16.7.3.5.5 Nonconforming Structure Repair and/or Expansion 
A. A nonconforming structure may be repaired or maintained and may be expanded in conformity with 
the dimensional requirements, such as setback, height, etc., as contained in this Code. If the proposed 
expansion of a nonconforming structure cannot meet the dimensional requirements of this Code, the 
Board of Appeals or the Planning Board (in cases where the structure is located in a Shoreland Overlay 
or Resources Protection Overlay Zone) will review such expansion application and may approve 
proposed changes provided the changes are no more nonconforming than the existing condition and the 
Board of Appeals or the Planning Board (in cases where the structure is located in a Shoreland Overlay 
or Resources Protection Overlay Zone) makes its decision per section 16.6.6.2. 
 
See 16.6.6.1 and its reference to 16.6.6.2 below. 
 
Finding: The proposed development increases nonconformity as permitted in 16.7.3.6.1 Nonconforming 
Structure Expansion. 
Conclusion: The requirement appears to be met. 

Vote: __ in favor __ against __ abstaining 
16.6.6 Basis for Decision 
16.6.6.1.B In hearing appeals/requests under this Section, the Board of Appeals [note: Planning Board is 
also subject to this section per 16.7.3.5.5 above] must use the following criteria as the basis of a decision: 
1. Proposed use will not prevent the orderly and reasonable use of adjacent properties or of properties in 
adjacent use zones; 
2. Use will not prevent the orderly and reasonable use of permitted or legally established uses in the zone 
wherein the proposed use is to be located, or of permitted or legally established uses in adjacent use 
zones; 
3. Safety, the health, and the welfare of the Town will not be adversely affected by the proposed use or its 
location; and 
4. Use will be in harmony with and promote the general purposes and intent of this Code. 
 
The Board must also give consideration to the factors listed in 16.6.6.2. 
 
Finding: The proposed development does not pose a concern.  
Conclusion: The requirement appears to be met. 

Vote: __ in favor __ against __ abstaining 
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16.7.3.6 Nonconforming Structures in Shoreland and Resource Protection Overlay Zones 
16.7.3.6.1 Nonconforming Structure Expansion 
 
A nonconforming structure may be added to, or expanded, after obtaining Planning Board approval and 
a permit from the Code Enforcement Officer. Such addition or expansion must not increase the non-
conformity of the structure and must be in accordance with the subparagraphs below. 
 
A. After January 1, 1989, if any portion of a structure is less than the required setback from the normal 
high-water line of a water body or tributary stream of the upland edge of a wetland, that portion of the 
structure will not be permitted to expand, as measured in floor area or volume, by thirty percent (30%) or 
more during the lifetime of the structure. 
B. If a replacement structure conforms to the requirements of Section 16.7.3.5.4 and Section 16.7.3.5.6 
and is less than the required setback from a water body, tributary stream or wetland, the replacement 
structure will not be permitted to expand if the original structure existing on January 1, 1989, has been 
expanded by 30% in floor area and volume since that date. 
C. Whenever a new, expanded or replacement foundation is constructed under a nonconforming 
structure, the structure and new foundation must be placed such that the setback requirement is met to the 
greatest practical extent as determined by the Planning Board, basing its decisions on the criteria 
specified in Section 16.7.3.5.4 B, Nonconforming Structure Relocation. If the completed foundation does 
not extend beyond the exterior dimensions of the structure, except for expansion in conformity with 
Section 16.7.3.6.1.A, and the foundation does not cause the structure to be elevated by more than three 
(3) additional feet, as measured from the uphill side of the structure (from original ground level to the 
bottom of the first floor sill), it will not be considered to be an expansion of the structure. 
 
Finding: A. Staff confirmed that there are no recorded expansions of the portion of the structure within 
the setback since 1989. The proposed expansion represents a 6.4% increase in area and a 7.4% increase in 
volume. B. Does not apply. C. The expanded foundation meets the setback requirement. 
Conclusion: The requirement appears to be met. 

Vote:      in favor      against       abstaining 
 

 
Chapter 10 DEVELOPMENT PLAN APPLICATION AND REVIEW 

Article 10 Shoreland Development Review 
16.10.10.2 Procedure for Administering Permits 
D. An Application will be approved or approved with conditions if the reviewing authority makes a 
positive finding based on the information presented.  It must be demonstrated the proposed use will: 

 
1. Maintain safe and healthful conditions; 

Finding: The proposed development does not appear to have an adverse impact. 
Conclusion: This requirement appears to be met. 

Vote:      in favor      against       abstaining 

2. Not result in water pollution, erosion or sedimentation to surface waters; 
Finding: Maine DEP Best Management practices will be followed for erosion and sedimentation control 
during site preparation and building construction to avoid impact on adjacent surface waters. 
Conclusion: This requirement appears to be met. 

Vote:      in favor      against       abstaining 
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3. Adequately provide for the disposal of all wastewater; 
Finding: The proposed development does not appear to have an adverse impact.  
Conclusion: This requirement appears to be met. 

Vote:      in favor      against       abstaining 

4. Not have an adverse impact on spawning grounds, fish, aquatic life, bird or other wildlife habitat; 
Finding:  Maine DEP Best Management practices will be followed for erosion and sedimentation control 
during site preparation and building construction to avoid impact on adjacent surface waters. 
Conclusion:  This requirement appears to be met. 

Vote: __ in favor __ against __ abstaining 

5. Conserve shore cover and visual, as well as actual, points of access to inland and coastal waters; 
Finding: Shore cover is conserved in accordance with this Code. There are no points of access.  
Conclusion:  This requirement appears to be met. 

Vote:      in favor      against       abstaining 

6. Protect archaeological and historic resources; 
Finding: The proposed development does not appear to have an adverse impact. 
Conclusion: This requirement appears to be met. 

Vote:      in favor      against       abstaining 
7. Not adversely affect existing commercial fishing or maritime activities in a commercial fisheries/ 

maritime activities district; 
Finding: The proposed development does not appear to have an adverse impact. 
Conclusion: This requirement appears to be met. 

Vote:      in favor      against       abstaining 

8. Avoid problems associated with floodplain development and use; 
Finding: The proposed development is not within the floodplain. 
Conclusion: This requirement appears to be met. 

Vote:      in favor      against       abstaining 

9. Is in conformance with the provisions of this Code; 
Finding: The proposed development appears to be in conformance with the provisions of this Code. 
Conclusion:  This requirement appears to be met. 

Vote:      in favor      against       abstaining 

10. Be recorded with the York County Registry of Deeds. 
Conclusion: As stated in the Notices to Applicant contained herein, Shoreland Development plans must 
be recorded with the York County Registry of Deeds prior to the issuance of a building permit. 

Vote:      in favor      against       abstaining 
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Based on the foregoing Findings, the Planning Board finds the applicant has satisfied each of the review 
standards for approval and, therefore, the Planning Board approves the Shoreland Development Plan 
Application of The Frederick Nominee Trust, owner and applicant, for an addition to and second story 
expansion of an existing, nonconforming structure located at 81 Tower Road, Tax Map 58, Lot 46 in the 
Residential – Rural Conservation (R-RLC) and Shoreland Overlay (OZ-SL-250’)Zones subject to an 
conditions or waivers, as follow: 
 

Waivers: None 
 
Conditions of Approval (to be included on final plan to be recorded): 
 
1. No changes, erasures, modifications or revisions may be made to any Planning Board approved final 

plan. (Title 16.10.9.1.2) 

2. Applicant/contractor will follow Maine DEP Best Management Practices for all work associated with 
site and building construction to ensure adequate erosion control and slope stabilization. 

3. Prior to the commencement of grading and/or construction within a building envelope, as shown on 
the Plan, the owner and/or developer must stake all corners of the envelope. These markers must 
remain in place until the Code Enforcement Officer determines construction is completed and there is 
no danger of damage to areas that are, per Planning Board approval, to remain undisturbed. 

4. All Notices to Applicant contained herein (Findings of Fact dated May 14, 2015). 

 
The Planning Board authorizes the Planning Board Chair to sign the Final Plan and the Findings of 
Fact upon confirmation of compliance with any conditions of approval.  

 
Vote of       in favor      against       abstaining 

 
APPROVED BY THE KITTERY PLANNING BOARD ON       

 
 
 

Ann Grinnell, Planning Board Chair 
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Notices to Applicant:  
 
1. Incorporate any plan revisions on the final plan as recommended by Staff, Planning Board or Peer 

Review Engineer, and submit for Staff review prior to presentation of final mylar.  

2. Prior to the release of the signed plans, the applicant must pay all outstanding fees associated with the 
permitting, including, but not limited to, Town Attorney fees, peer review, newspaper advertisements 
and abutter notification. 

3. One (1) mylar copy of the final plan and any and all related state/federal permits or legal documents 
that may be required, must be submitted to the Town Planning Department for signing.  Date of 
Planning Board approval shall be included on the final plan in the Signature Block. After the signed 
plan is recorded with the York County Registry of Deeds, a mylar copy of the signed original must be 
submitted to the Town Planning Department. 

4. This approval by the Town Planning Board constitutes an agreement between the Town and the 
Developer, incorporating as elements the Development Plan and supporting documentation, the 
Findings of Fact, and any Conditions of Approval.  

 
Per Title 16.6.2.A - An aggrieved party with legal standing may appeal a final decision of the Planning Board to the 
York County Superior Court in accordance with Maine Rules of Civil Procedures Section 80B, within forty-five 
(45) days from the date the decision by the Planning Board was rendered. 
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Town of Kittery 
Planning Board Meeting 

May 14, 2015 
 

Hampton Inn – Sketch Plan Review 
Action: approve or deny sketch plan. Owner Kittery Trading Post Shops, LLC and applicant 275 US 
Route 1, LLC request consideration of a sketch plan for a commercial development consisting of an 83-
room hotel located at 275 US Route 1, Tax Map 30, Lot 41 in the Commercial 1 (C-1) and Resource 
Protection Overlay (OZ-RP) Zones. Agent is Ryan Plummer, Two International Group. 
 
PROJECT TRACKING 

REQ’D ACTION COMMENTS STATUS 
NO Sketch Plan Scheduled for May 14, 2015 PENDING 

NO Site Visit  TBD 

YES Preliminary Plan Review 
Completeness/Acceptance   

NO Public Hearing   

YES Final Plan Review and 
Decision   

Applicant:  Prior to the signing of the approved Plan any Conditions of Approval related to the Findings of Fact along with waivers and 
variances (by the BOA) must be placed on the Final Plan and, when applicable, recorded at the York County Registry of Deeds.  PLACE 
THE MAP AND LOT NUMBER IN 1/4” HIGH LETTERS AT LOWER RIGHT BORDER OF ALL PLAN SHEETS.   As per Section 
16.4.4.13 - Grading/Construction Final Plan Required. - Grading or construction of roads, grading of land or lots, or construction of buildings is 
prohibited until the original copy of the approved final plan endorsed has been duly recorded in the York County registry of deeds when 
applicable.  

 
Background 
Two International Group contacted the Town in March 2015 to discuss their plans of developing 
275 US Route One, the former Dansk site, with a four story hotel with 83 rooms.  Considering 
the significance of the development staff, including the Town Manager and Department heads 
for Public Works, Fire, Police and Wastewater Treatment, met with the applicant and reviewed 
their plans and provided input.  The applicant was encouraged to start the regulatory process with 
a Sketch Plan application at a Planning Board meeting. 
 
Staff Review 
 
The development proposal seems to be in general conformance to the land use code.  A hotel is a 
permitted use in the zone and plan demonstrates the proposed building conforms to setbacks.  
The following are some general comments: 
 
1) absent of a narrative it is not definitive but appears that the proposed building height conforms 
to the definition per 16.2.2 Height of a building and at 40 feet to the top of the roof (not the 
parapet) meets what is allowed in the C-1 Commercial Zone.   
 
Height of a building means the vertical measurement from the average grade between the 
highest and lowest elevation of the original ground level to the highest point of the roof beams in 
flat roofs; to the highest point on the deck of mansard roofs; to a level midway between the level 
of the eaves and highest point of pitched roofs or hip roofs; or to a level two-thirds of the 
distance from the level of the eaves to the highest point of gambrel roofs. For this purpose, the 
level of the eaves is taken to mean the highest level where the plane of the roof intersects the 
plane of the outside wall on a side containing the eaves…   
 

ITEM 6 
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The existing topography reflects the location of the proposed building is essential flat, and this is 
consistent with the colored elevation showing the proposed height of the building.  The 
Applicant should elaborate and confirm their methodology in determine the proposed building 
height.   
 
2) The project architect should prepare a narrative for the preliminary plan submittal that 
elaborates how the building conforms to the design standards required in the C-1 Zone. 
 
3) The project engineer should prepare not only specific stormwater analysis, plans and 
management report for the hotel but should include information on the reserved area for future 
development in order to demonstrate the entire site will function in this regard.  In addition, the 
preliminary plan will be reviewed both as a site and subdivision plan review. 
 
Recommendation 
 
The Planning Board, after review of the plans and hearing the presentation from the applicant 
can continue the application in order to hold a site walk or encourage the applicant to proceed 
with preparing and submitting a preliminary plan application and approve the concept plan with 
consideration of staff and other comments the Board may have. 
 
Action 
 
Move to approve the Sketch Plan dated April 8, 2015 from Owner Kittery Trading Post Shops LLC, and 
applicant Two International Group for a commercial development consisting of an 83-room hotel 
located at 275 US Route 1, Tax Map 30, Lot 41 in the Commercial 1 (C-1) and Resource Protection 
Overlay (OZ-RP) Zones 
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Town of Kittery Maine 
Town Planning Board Meeting 

May 14, 2015 
 
ITEM 7 – 9 Mill Pond Road – Shoreland Development Plan Review 
Action: accept or deny plan application; approve or deny plan. Owners/applicants Eric Stites and 
Katherine Peternell request consideration of a shoreland development plan for an addition to and second 
story expansion of an existing, nonconforming structure located at 9 Mill Pond Road, Tax Map 23, Lot 
6A in the Residential – Urban (R-U), Shoreland Overlay (OZ-SL-250’), and Resource Protection Overlay 
(OZ-RP) Zones. Agent is Tom Emerson, Studio B-E. 
  
PROJECT TRACKING 

REQ’D ACTION COMMENTS STATUS 

NO Sketch Plan Review  NA 

NO Site Visit  NA 

YES Determination of 
Completeness/Acceptance  Scheduled for 5/14 

NO Public Hearing  NA 

YES Final Plan Review and Decision   
Plan Review Notes reflect comments and recommendations regarding applicability of Town Land Use Development Code, and standard planning and 
development practices. Only the PB makes final decisions on code compliance and approves, approves with conditions or denies final plans.  Prior to the 
signing of the approved Plan any Conditions of Approval related to the Findings of Fact along with waivers and variances (by the BOA) must be 
placed on the Final Plan and recorded at the York County Registry of Deeds.  PLACE THE MAP AND LOT NUMBER IN 1/4” HIGH 
LETTERS AT LOWER RIGHT BORDER OF ALL PLAN SHEETS.   As per Section 16.4.4.13 - Grading/Construction Final Plan Required. - 
Grading or construction of roads, grading of land or lots, or construction of buildings is prohibited until the original copy of the approved final plan 
endorsed has been duly recorded in the York County registry of deeds when applicable.  

 
Background 
Planning Board review of this project is required by 16.10.3.2 Other Development Review because it is 
located in the Shoreland Overlay Zone. The existing use is a nonconforming single family dwelling on a 
nonconforming lot. The entire house is located within the 100-foot setback from the water (Spruce 
Creek). Expansion is limited to 30% in floor area or volume by 16.7.3.6.1 Nonconforming Structure 
Expansion. Development on the lot as a whole is also limited to 20% devegetated coverage by Shoreland 
Zoning Law. The existing condition is 32.7%. Building coverage also is limited to 20% in the Residential 
– Urban Zone. We were not provided with an existing condition figure. 
 
The proposal is to add a second story and enclose the existing front porch area. The proposed expansions 
constitute a 28.47% increase in area and 29.54% increase in volume. Devegetated area will be decreased 
to 31.8%. 
 
Staff Review 
The percentages of expansion fall within allowable maximums. Building coverage is not clear but appears 
to be in the neighborhood of 15%, also allowable. Devegetated area is nonconforming at well over the 
20% maximum, but will come a little closer to conforming with the proposed changes.  
 
Tabular data on the site plan should be corrected. The maximum building coverage and impervious 
surface coverage are not 50%. A building coverage figure should be added, and the existing building 
volume figure should indicate whether the basement is included. 
 
A check of Town records confirms that there was no previous expansion after 1989. Please add a note to 
the plan stating this. 
 

ITEM 7 

 



 
PLAN REVIEW NOTES  May 14, 2015 
9 Mill Pond Road M23 L6A  Page 2  
Shoreland Development Plan Review   
 

The Maine DEP has issued a new document for Highest Annual Tide in 2015 
(http://www.maine.gov/dep/land/slz/predictions.pdf) which uses a different datum. This is the result of a 
shift across North America from NGVD29 to the more accurate, modern datum NAVD88. Applicants 
will be asked to include the new datum on their plans. Note 8 should refer to NAVD88 so that the current 
DEP document can be referenced. 
 
We also need an full-size proposed conditions plan. 
 
Recommendations 
Staff suggestion is that without a proposed conditions plan, granting or denying approval is not yet an 
option. The Board should accept the plan and, if desired, schedule a public hearing. 
 
Move to accept the Shoreland Development Plan application dated April 23, 2015 from Eric Stites & 
Katherine Peternell for 9 Mill Pond Road (Tax Map 23, Lot 6A) in the Residential – Urban, Shoreland 
Overlay, and Resource Protection Overlay Zones… 
 
…and schedule a public hearing for… 
 

P:\PLANNING AND DEVELOPMENT\PLANS AND PROJECTS\M23 L6A 9 Mill Pond Road\PRN 9 Mill Pond Rd 5-14-15.doc 

http://www.maine.gov/dep/land/slz/predictions.pdf


From: Eric Stites
To: Elena Piekut
Cc: Tom Emerson
Subject: Fwd: 9 Mill Pond
Date: Thursday, May 07, 2015 11:54:59 AM
Attachments: winmail.dat

Good morning Elena - Tom Emerson forwarded me your email. I authorize Tom Emerson to
 represent my wife, Katie Peternell, and myself, Eric Stites, to the planning board on all
 matters related to our proposed 9 Mill Pond Road home addition project.

Thank you,

Eric Stites
9 Mill Pond Road
Kittery, ME 03904
207-450-7678

---------- Forwarded message ----------
From: Tom <b-e@comcast.net>
Date: Thu, May 7, 2015 at 11:44 AM
Subject: Fwd: 9 Mill Pond
To: Stites Eric <ericwstites@gmail.com>

From: Elena Piekut <EPiekut@kitteryme.org>
Date: May 7, 2015 at 8:24:17 AM EDT
To: Tom Emerson <b-e@comcast.net>
Subject: 9 Mill Pond

Hi Tom,
I noticed the application form is signed only by you. Could you provide a letter of
 authorization from the applicant? Today would be ideal.
Thanks,
Elena
Elena Piekut
Assistant Town Planner
Town of Kittery
200 Rogers Road
Kittery, ME 03904
Direct Line: (207) 475-1323
Fax: (207) 439-6806
www.kittery.org<http://www.kittery.org>

mailto:ericwstites@gmail.com
mailto:EPiekut@kitteryme.org
mailto:studiob-e@comcast.net
mailto:b-e@comcast.net
mailto:ericwstites@gmail.com
mailto:EPiekut@kitteryme.org
mailto:b-e@comcast.net
tel:%28207%29%20475-1323
tel:%28207%29%20439-6806
http://www.kittery.org/
http://www.kittery.org/















 
 
PLAN REVIEW NOTES  May 14, 2015 
Lewis Farm II M61 L25 & L29 
Site Plan Review –Preliminary           Page 1 of 1 

Town of Kittery 
Planning Board Meeting 

May 14, 2015 
 

Lewis Farm II – Major Modification to an Approved Subdivision Plan 
Action: approve or deny plan modification. Owner/applicant Lewis Farm, LLC requests consideration of 
a major modification to an approved subdivision plan located off Haley Road and Lewis Road, Tax Map 
61, Lots 25 and 29, in the Residential – Rural (R-RL) Zone. The modifications consist of revised lot lines 
and revised Maine Department of Environmental Protection wooded buffers. Agent is Jeffrey Clifford, 
P.E., Altus Engineering.  
 
PROJECT TRACKING 

REQ’D ACTION COMMENTS STATUS 
-- Final Plan Approval March 14, 2013 GRANTED 

NO Site Visit  NA 

YES Preliminary Plan Review 
Completeness/Acceptance Scheduled for May 14, 2015 Vote needed 

NO Public Hearing  NA 

YES Final Plan Review and 
Decision Feasible for May 14, 2015  

Applicant:  Prior to the signing of the approved Plan any Conditions of Approval related to the Findings of Fact along with waivers and 
variances (by the BOA) must be placed on the Final Plan and, when applicable, recorded at the York County Registry of Deeds.  PLACE 
THE MAP AND LOT NUMBER IN 1/4” HIGH LETTERS AT LOWER RIGHT BORDER OF ALL PLAN SHEETS.   As per Section 
16.4.4.13 - Grading/Construction Final Plan Required. - Grading or construction of roads, grading of land or lots, or construction of buildings is 
prohibited until the original copy of the approved final plan endorsed has been duly recorded in the York County registry of deeds when 
applicable.  

 
Background 
The Lewis Farm II cluster subdivision was approved March 14, 2013. In order to preserve viable trees 
encountered at some of the approved driveway locations, the applicant request approval of slightly 
modified property lines and the related “wooded buffers” required by the DEP for for stormwater 
management. The modification is classified as “major” per 16.10.9.3.2 because it involves a change to the 
property lines and buffer easements. 
 
Staff Comments 
Although classified as a major modification, the proposed changes are relatively minor and differ only 
slightly from the approved plan. They preserve desirable trees and increase the area included in wooded 
buffer easements by 11,426 square feet. The applicant has also submitted the necessary revision 
application to the DEP. 
 
Board’s Action 
Staff recommends that the Board accept the application and grant approval of the plan modification. 
 
Move to accept the plan application of Lewis Farm, LLC for a major modification to a cluster 
subdivision plan approved March 14, 2013. 
 
After review: 
 
Move to approve the application of Lewis Farm, LLC for a major modification to a cluster subdivision 
plan approved March 14, 2013, consisting of revised lot lines and Maine DEP wooded buffer 
easements, located off Haley Road and Lewis Road, Tax Map 61, Lots 25 and 29, in the Residential – 
Rural Zone.  
 

ITEM 8 

P:\PLANNING AND DEVELOPMENT\PLANS AND PROJECTS\M61 L25 & 29  Lewis Farm II\PRN-Lewis Farm Approved Plan Mod-5-14-
15.doc 
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