






















STAFF REVIEW NOTES  March 26, 2015 
Pre-construction Meeting/Inspections 
16.4.4.1, 16.10.3.7, 16.10.3.8, 16.10.8.2.2 & 16.10.9.1  
Title 16 Land Use and Development Code Amendments   

 
 

Town of Kittery 
Planning Board Meeting 

March 26, 2015 
 
Town Code Amendment - Title 16.4.4.1 Inspection of Required Improvements; 16.10.3.7 Independent 
Review/Inspection Consultant Review; 16.10.3.8 Independent Review Applicant Funding; 16.10.8.2.2 Performance 
Guaranty Conditions; and 16.10.9.1 Post Approval Actions Required. .  Action: review amendment, hold a public 
hearing, and make a recommendation to the Town Council. Proposed amendment: codifies the need to hold a pre-
construction meeting; updates provisions associated with inspections; and provides clarity through minor changes where 
needed. 
 
PROJECT TRACKING 

REQ’D ACTION COMMENTS STATUS 
NO Workshop   

YES Initial Planning Board Meeting Scheduled 2/26/13; Continued 3/12  

YES Public Hearing (special notice requirements) Must be published 2x prior to PH, scheduled for 3/26/15 PENDING 

YES Review/Approval/ 
Recommendation to Town Council  PENDING 

 
 
Background 
 
The Board is interested in codifying the current practice of holding a pre-construction meeting with the 
developer and the Peer-Review Engineer.  Staff has reviewed the Code and identified the pertinent 
provisions that need to be amended to meet the objective. 
 
 
Staff Comments 
 
Attached is a draft code amendment that modifies four sections of the Code.  These sections are related to 
inspections and independent review.  Along with requiring pre-construction meetings, the noted sections 
were also amended for clarity, including moving the topic of inspections from 16.10.3.7 and incorporating it 
in 16.4.4.1.  Revised the proposed amendment with input from Councilor Dennett and in response to 3/12 
comments from Mr. Harris. Changes made since the amendment was last presented (3/12/15) are 
highlighted.  Revisions prompted by Councilor Dennett included clarity on: who the inspecting official is; 
the term “professionally prepared;” and the clause stating the properties subject to only building permits do 
not require a pre-construction meeting. 
 
Below are comments and answers to board member Mr. Harris’ questions and comments from the last 
meeting, March 12 (attached) 
 
General 
Comments regarding protocol and procedures include good points, however, staff does not concur that a 
‘procedure and policy manual’ would replace the need for the proposed amendment. 
 

1) The answer Yes, generally was intended to state that other than the scope of services prepared by the 
consultant, there is no formal procedure that is documented and placed in the Town File.  With 
regard to consultants being engaged within the last three years, they have all been associated with 

ITEM 1 
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peer-review of plan applications requiring Planning Board approval.  The use of a peer-review 
engineer is anticipated in the code, specifically with Town’s stormwater drainage requirements.  
Other than stormwater, the Board has the discretion to engage a consultant at the applicant’s expense 
to review issues that may arise during review of a plan application. 

2) As stated above, all of the consultations have been associated with the peer-review engineer.  Town 
staff does not include a professional registered civil engineer.  Though the peer-review also includes 
a review of applicable site development and zoning standards that staff has the expertise to review, 
the limited duplication of effort has proven to be very helpful in maintaining consistency and 
attending to the applications in a timely manner.  

3) The 3rd party building inspection is somewhat different in that they are directly contracted with the 
owner/applicant and not the Town.  Though the inspectors certify that construction conforms to the 
applicable building code, which is part of our local code by reference only, they do not represent the 
Town like the peer-review engineer does.  Yes, there may be a need for an alternate consultant 
where conflicts may arise, however, those opportunities would be rare, and in the same manner that 
we don’t give an option of more than one Town Attorney to use if an application incurs legal fees.  
The Town, however, can use another attorney when there happens to be a legitimate conflict. 

4) See above comment. 
5) Yes, there is a broader annual contract for the peer-review consulting.  The consultant provides a 

scope of services that is based on the code requirements the proposed development must meet.  The 
applicant reviews that proposal prior to providing funds to the Town to cover the peer-review.  

6) The need to codify is being considered by the Board because of its interest to ensure this policy is 
perpetuated regardless of staff’s current or future policy and internal procedures. 

7) A “procedure and policies manual” in lieu of codification does not seem appropriate in this instance. 
Lines 3-9 

8) The minutes are prepared for the pre-construction meeting.  Typically there is only one of these.  
Subsequent meetings are typically inspections and minutes are not prepared, however, salient aspects 
of the inspection would be documented in the Peer-Review Engineer’s notes and shared with 
involved parties. 

Lines 11-20 
9) Revised this to 7 days.  Day is defined in 16.2.2 as a calendar day. 

Lines 106-110 
Revised this to include the 2% and provide flexibility if the percentage is not sufficient.  The 10% 
contingency is based on the construction costs covered by the performance guaranty. 

Lines 132 Preconstruction meeting…..“prior to any clearing or earthwork for approved development that 
requires inspections” 

Timber harvesting is not likely to be “approved development that requires inspection”, however, if it did, 
then it could not commence prior to a pre-construction meeting. 

Lines 54 and 55 refer to “abatement of nuisances” 
 This clause refers presumably to existing conditions.  Examples are included in the state statute 
Miscellaneous nuisances, MRSA Title 17 §2802 which is referenced in the Town Code Title 1.2.2.2. 

Removal of public requirement of the files. 
10) The revised draft is clearer on what is proposed to be deleted.  To reiterate, all files are available to 

the public for inspection and all records that involve decisions related to conformance is always part 
of the Town file.  With regard to feedback on the process, there does not seem to be an objective 
identified concerning what to do with the information once gathered.  This provision seems more 
appropriately dealt with as internal policy than codified in local law.  

Performance guarantee 
11) “I say toe-may-tow and you say too-mah-toe”.  There is probably room for both spellings to be 

correct.  Staff defers to the Board, and perhaps, eventually to Mr. Dennett.  
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Assurances and guaranties 

12) Yes.  The attached draft reflects the change. 
 

 
Recommendation 
 
If the Board is comfortable with the revised draft amendment after review and holding a public hearing, it 
may: 
 
move to recommend to Town Council the adoption of the Town Code Amendment to titles 16.4.4.1 
Inspection of Required Improvements; 16.10.3.7 Independent Review/Inspection Consultant Review; 
16.10.3.8 Independent Review Applicant Funding; 16.10.8.2.2 Performance Guaranty Conditions; and 
16.10.9.1 Post Approval Actions Required as presented (and amended?) in the March 26, 2015 staff 
review notes. 
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Chapter 16.4 ADMINISTRATION and ENFORCEMENT 
16.4.4.1 Inspection of Required Improvements. 1 
 2 
A.  Prior to the commencement of any work associated with development approved in accordance with 3 
this Code, the developer or duly authorized representative must provide a schedule of expected construction 4 
activities by phase to the inspecting official (the Code Enforcement Officer (CEO) or their representative, or 5 
when applicable, the Town’s Peer Review Engineer), and coordinate a pre-construction meeting.  6 
Attendance at said meeting must at a minimum include authorized representation from the Town, the 7 
developer and their General Contractor.  Meeting minutes must be prepared by the Town’s representative 8 
and distributed to all attendees and the Town Planner.  A pre-construction meeting is required for a Planning 9 
Board approved Site Plan, Subdivision Plan, and Right-Of-Way Plan, and for all other plans is at the 10 
discretion of the Town Planner.  A pre-construction meeting for approved development not subject to 11 
Planning Board review is at the discretion of the Code Enforcement Officer. 12 
 13 
B. A. The developer or General Contractor shall coordinate inspections with the inspecting official and 14 
provide written notice Aat least five seven (7) days prior to commencing each major phase of construction as 15 
outlined in the construction schedule.  At completion the General Contractor shall request a final inspection 16 
where the inspecting official shall prepare a punch-list of any outstanding items to be completed, within 17 
seven (7) days of the final inspection.  Once construction is complete the developer or the General 18 
Contractor shall coordinate a final walk-through where the inspecting official certifies that the construction 19 
has been completed in accordance with the approved plans.  The inspecting official must provide written 20 
certification if construction is  or is not complete within seven (7) days of the final walk-through of required 21 
improvements, the applicant or duly authorized representative must notify the CEO, in writing, of the time 22 
when construction of such improvements is proposed to commence, so inspection may be made to ensure 23 
all specifications are met during the construction of the required improvements, and to insure the satisfactory 24 
completion of improvements and utilities required by the Planning Board. 25 
 26 
C. B. If the inspecting official finds, upon inspection of the required improvements, that any of the required 27 
improvements have not been constructed in accordance with the Planning Board approved-plans and 28 
specifications filed by the developer, the inspecting official must report, in writing, to the Town 29 
Planner,Planning Board, CEO and the developer or duly authorized representative, and, when applicable 30 
the, CEO.  The Town Planner shall inform the Planning Board of any issues identified by the inspections.  31 
The Town shall take any steps necessary to preserve the municipality’s rights. 32 
 33 
D.  Where applicable and in advance of any construction the developer must deposit sufficient funds for 34 
said inspections in an Applicant’s Service Account per Title 3.3.  The amount.is based on a scope of services 35 
and fee prepared by the Town’s Peer Review Engineer after review of the developer’s construction estimate 36 
prepared by a professional engineer or an accomplished and qualified contractor. 37 
 38 
 39 
 40 
Chapter 16.10 DEVELOPMENT PLAN APPLICATION AND REVIEW 41 
Article III. Development Plan Review and Approval Process 42 
 43 
16.10.3.7 Independent Peer Review/Inspection Consultant Review. 44 
 45 
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A. All development may be reviewed by an independent review/inspection consultant(s) engaged by the 46 
Code Enforcement Officer, with the approval of the Town manager, after prior notification to and at the 47 
expense of the applicant, to assure compliance with all requirements of this Code related to public health, 48 
safety and welfare and the abatement of nuisances. The estimated costs of such studies must be deposited 49 
with the Town prior to their undertaking.  {MOVED AND MODIFIED.  SEE 16.10.3.7.A.1 AS PROPOSED} 50 
 51 
A1. The Town Planner, in addition to the Planning Board or, after Town Manager’s approval, the Town Planner 52 
and the Code Enforcement Officer, may require the applicant to pay the cost of an independent consultant or 53 
specialist engaged by the Town, at the applicant’s expense if required by the Town Planner and approved by 54 
the Town manager, to:  55 
1. ensure compliance with all requirements of this Code related to public health, safety and welfare, and the 56 
abatement of nuisances; or {MOVED AND MODIFIED FROM  CURRENT 16.10.3.7.A.} 57 
2.  assist with the technical review of applications submitted for new or amended development. The estimated 58 
cost of such a review will be deposited in a Town escrow account prior to the application review/inspection 59 
work being conducted. Remaining funds in the account will be returned to the applicant or, at the applicant’s 60 
option, used to pay any further costs associated with the project application. 61 
 62 
B. When peer-review is required of the applicant, sufficient funds, based on a written estimate by the 63 
required consultant, must be deposited in an Applicant’s Service Account per Title 3.3, prior to commencing 64 
said review and continuing with the review of the development plan application. {NEW} 65 
 66 
2. Compliance Inspection Fees. The reviewing/inspection consultant, upon direction of the Town Planner, 67 
will be assigned to conduct compliance inspections of the approved new or amended plans to assure 68 
compliance with the codes and conditions of approval. Inspection compliance reports will become a part of 69 
the applicant’s project file and submitted at agreed to intervals based on the required inspection items 70 
developed between the Town and the developer following Town approval. Copies of all inspection reports 71 
will be submitted to the Town Planner, CEO, and project owner or agent. The estimated cost of the 72 
compliance inspection will be deposited in a Town escrow account prior to the inspection work being 73 
conducted. Remaining funds in the account will be returned to the applicant or, at the applicant’s option, 74 
used to pay any further costs associated with the project application. {DELETED} 75 
 76 
3. Records of application review and inspection reports are public records. {DELETED} 77 
 78 
4. Determination of the need for application review and/or compliance inspection is made by the Town 79 
Planner, with the oversight of the Town manager. The Planning Board will be advised of such requests as 80 
they occur. {DELETED} 81 
 82 
5. As part of each request, feedback about the process will be gathered by the reviewing/inspection 83 
consultant from the applicant, Planning Board, and planning department, and made a part of the record. 84 
 85 
16.10.3.8 Independent Review Applicant Funding. 86 
The Planning Board must require an applicant to pay the costs of an independent consultant or specialist 87 
whose services the Planning Board may require, at its discretion, to analyze any or all of the application, in 88 
the Town’s interest. {DELETED} 89 
 90 
 91 
Article VIII. Planning Board Final Plan Action 92 
16.10.8.2.2 Performance Guaranty Conditions. 93 
 94 
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Where improvements for the common use of future lot or unit owners, lessees or the general public have 95 
been approved, the Planning Board must shall require a performance guaranty of an amount sufficient to pay 96 
for said improvements as a part of the agreement. The applicant must file with the Town, as a condition for 97 
approval of the final plan, a performance guaranty in a form acceptable to the Town manager. 98 
1. The amount must be at least equal to the total cost of furnishing, installing, connecting and completing all 99 
street grading, paving, storm drainage and utilities and other improvements specified in the development 100 
master plan and shown on the final plan,. and In addition, it must guarantee the satisfactory coordination with 101 
other related phases of development and satisfactory completion of all specified improvements. 102 
2. Where the Planning Board reviews and approves project phasing, the Board may also require the 103 
developer to provide performance assurances guaranties directly related to a particular phase or phases of 104 
the project where it can be demonstrated that the uncompleted portions thereof do not detrimentally affect 105 
the completed development or the current and ongoing development. 106 
3. No phase of construction may commence until the required performance assurances guaranties have 107 
been met. 108 
4. Performance guaranteies must be based on professionally prepared cost estimates for all approved 109 
infrastructure improvements, and verified by the Town’s Peer Review Engineer.  The cost estimate must 110 
include an additional ten (10) percent cost for contingencies and/or warranty period.inlcude an inspection 111 
escrow agreement for site inspection equal to two percent of construction costs.   112 
(Ordained 9/26/11; effective 10/27/11) 113 
5. Ten (10) percent of the performance guaranty may be retained to cover circumstances where additional 114 
time or resources are required for satisfactory final completion of improvements that include, but are not 115 
limited to: vegetated swales and slopes, plantings, and lawns. This warranty period may be up to one year.  116 
6. Inspection of improvements that require a performance guaranty must be performed at the expense of the 117 
applicant and in accordance with Title 16.4.4.1.  Inspection funds for construction requiring a performance 118 
guaranty shall equal two (2) percent of construction costs unless the Peer Review Engineer provides 119 
sufficient reason for a greater amount. 120 
 121 
 122 
Article IX. Post Approval 123 
16.10.9.1 Post Approval Actions Required. 124 
 125 
16.10.9.1.1 Approved Final Subdivision Plan. 126 
 127 
A. An approved subdivision plan must be filed with the York County Registry of Deeds within ninety 128 
(90) days from date of such approval. Any plan not so filed and recorded is null and void, unless particular 129 
circumstances dictate and upon petition, the Planning Board grants an extension which may not exceed two 130 
additional ninety (90) day periods. 131 
 132 
B. Where applicable, the Stormwater and Erosion Control Maintenance Agreement that must be 133 
included in the Document of Covenants, Homeowners Documents and/or as riders to the individual deed 134 
must be recorded with the York County Registry of Deeds. 135 
 136 
C. A pre-construction meeting, in accordance with Title 16.4.4.1 must be held prior to any clearing or 137 
earthwork for approved development that requires inspections. 138 
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Town of Kittery 

Ordinance Revision Memorandum 
 
Originator(s):  
A. Grinnell, Planning Board Chair;  

Council Sponsor(s):  
J. Thomson, Chair 

Council meeting date: TBD 
Joint Workshop Meeting: 5/5/2015 

Title: Various 

Town code section: Title 16, §16.4.4.1; 16.10.3.7; 
16.10.3.8; 16.10.8.2.2; and 16.10.9.1 

History: Amendment 

ENCLOSURES: CODE AMENDMENT 
 
PURPOSE OF PROPOSAL:   139 
 140 
The proposal would bring clarity to the law with respect to inspections and peer-review consultation 141 
and would codify what is current practice, specifically with regard to pre-construction meetings.  142 
 143 
SUMMARY OF PROPOSAL/AMENDMENT:  144 
 145 
Section 16.4.4.1 (lines 1-12)  146 
This section would codify current practice to hold a pre-construction meeting prior to clearing and 147 
earthwork and identifies associated expectations, including: who is authorized to hold such 148 
meetings; in what manner are they held and when are they required.  The amendment also 149 
identifies who the inspecting official is. 150 
 151 
Section 16.4.4.1 (lines 14-21)  152 
This section clarifies the inspection process. 153 
 154 
Section 16.4.4.1.D. (lines 34-37)  155 
This new provision clarifies in what manner the required inspection is paid for, through the current 156 
provision in Title 3.3 of the Town Code, Applicant Service Account. 157 
 158 
Section 16.10.3.7 (lines 44-89)   159 
Revised this section to only focus on peer-review consultation and not inspections.  The latter is 160 
now in 16.4.4.1. 161 
 162 
Section 16.10.8.2.2 (lines 92-120)  163 
This section clarifies the inspection process as it relates to the Town’s performance guaranty 164 
requirement.  Provides more flexibility to the amount of funds deposited for inspection and the 165 
provision for a 10% retainage of the performance guaranty to cover construction items that may 166 
need additional time to determine compliance, as with installation that involves vegetation. 167 
 168 
JUSTIFICATION: 169 
 170 

• The current code does not include a provision requiring pre-construction meetings that 171 
are essential to ensure all parties in agreement over how to execute the approved 172 
development.  The amendment would correct this. 173 
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• The current code lacks clarity in describing the inspection process and peer-review 174 

process.  The amendment would correct this.  175 
 176 
FISCAL IMPACT:  None. 177 
 178 

 
P:\PLANNING AND DEVELOPMENT\TOWN CODE ORDINANCE AMENDMENTS\2015 Proposed Amendments\Inspection-
PreConstrMtg\StaffNotes_3-26-15 ConstrMtg.doc 
          Page 8 of 8 
















































	StaffNotes_3-26-15 ConstrMtg.pdf
	COMMENTS


