
   

KITTERY TOWN PLANNING BOARD MEETING 
Council Chambers – Kittery Town Hall  200 Rogers Road, Kittery, Maine 03904 
             Phone: 207-475-1323 - Fax: 207-439-6806 - www.kittery.org 
 

AGENDA for Thursday, March 12, 2015 
6:00 P.M. to 10:00 P.M. 

 
CALL TO ORDER – ROLL CALL – PLEDGE OF ALLEGIANCE – APPROVAL OF MINUTES – 2/26/2015 
 
PUBLIC COMMENTS - Public comment and opinion are welcome, howevr comments and opinions related to projects currently being reviewed by 
the Planning Board will be heard only during a scheduled public hearing.  Those providing comment must state clearly their name and address and 
record it in writing at the podium.  
 
 
OLD BUSINESS 
 
ITEM 1 – Pine Tree Plaza Site Plan – Modification to an Approved Plan.   
Action: grant or deny final plan approval.  Kenneth Lemont, owner/applicant (for Harrison E. Lemont Management Co., 
Inc.), requests approval to amend an approved Site Plan to replace an existing building and ell with a new 2,450 sf 
building, and increase the existing garage at 435 US Route 1 in the Mixed Use zone, Tax Map 50, Lot 8.  Agent is Jeff 
Clifford, P.E. with Altus Engineering, Inc. 
 
ITEM 2 – Beatrice Way –Major Subdivision Plan - Preliminary Plan Review. 
Action: grant or deny preliminary plan approval.  Owner Operation Blessing LP, and applicant Richard Sparkowich, 
propose a five lot subdivision on remaining land from the previously approved 3-lot subdivision located between 
Highpoint Circle and Kittree Lane.  The site is identified as Map 61 Lot 08, in the Residential - Rural (R-RL) Zone.  
Agent is Ken Markley, Easterly Survey Inc. 
 
ITEM 3 – Town Code Amendment - Title 16.4.4.1 Inspection of Required Improvements; 16.10.3.7 Independent 
Review/Inspection Consultant Review; 16.10.3.8 Independent Review Applicant Funding; 16.10.8.2.2 Performance 
Guaranty Conditions; and 16.10.9.1 Post Approval Actions Required. 
Action: review amendment and schedule a public hearing. Proposed amendment: codifies the need to hold a pre-
construction meeting; updates provisions associated with inspections; and provides clarity through minor changes where 
needed. 
 
ITEM 4 –  Board Member Items / Discussion 

A. Retreat date and agenda 
B. Other 

 
ITEM 5 – Town Planner Items: 

A. Landgarten, minor modification to an approved plan for 7-17 Wallingford Sq. 
B. Recently ordained amendements. 
C. Other 

 

ADJOURNMENT - (by 10:00 PM unless extended by motion and vote).  NOTE: ACTION LISTED IN ABOVE AGENDA ITEMS IS FOR REFERENCE ONLY AND THE 
BOARD MAY DETERMINE A DIFFERENT ACTION. DISCLAIMER: ALL AGENDAS ARE SUBJECT TO REVISION ONE WEEK PRIOR TO THE SCHEDULED TOWN PLANNING 
BOARD MEETING. TO REQUEST A REASONABLE ACCOMMODATION FOR THIS MEETING PLEASE CONTACT STAFF AT (207) 475-1323. 

http://www.kittery.org/


TOWN OF KITTERY, MAINE  UNAPPROVED 1 
PLANNING BOARD MEETING  February 26, 2015 2 
Council Chambers  3 
 4 
Meeting called to order at 6:01 p.m. 5 
Board Members Present:  Karen Kalmar, Deborah Davis, David Lincoln, Robert Harris, Mark Alesse 6 
Members absent:  Ann Grinnell 7 
Staff:  Chris DiMatteo, Town Planner 8 
 9 
Pledge of Allegiance  10 
 11 
Minutes:  February 12, 2015 12 
Ms. Davis moved to accept as amended 13 
Mr. Lincoln 14 
Motion carried:  5-0-0 15 
 16 
Public Comment:  There was no public comment. 17 
 18 
PUBLIC HEARING/OLD BUSINESS 19 
 20 
ITEM 1:  Kittery Municipal Center/Memorial Park - Modifications to an Approved Plan. 21 
The Town of Kittery proposes to add new memorials to the Memorial Park located at the east side of 22 
Town Hall to accommodate the fire and police departments.  The area is located at 200 Rogers Road in 23 
the Business Local (B-L) zone, Tax Map 22 Lot 20A and 20.  Project represented by Chris DiMatteo, 24 
Town Planner. 25 
Chris DiMatteo:  Summarized the project, noting this is a minor modification to an approved plan.  It is 26 
before the Board because the Findings of Fact require Board review for any changes.  The proposed 27 
changes include a request by the fire and police departments to include memorials for their members. 28 
The public hearing opened at 6:15 p.m. 29 
Earldean Wells:  What kind of trees are included at the site? 30 
Mr. DiMatteo:  Flowering crabapple. 31 
The public hearing closed at 6:16 p.. 32 
Mr. Lincoln:  Asked about dimensions of the proposed Fire and Police monuments and the William 33 
Whipple monument; concerned about intrusion of proposed monument (Whipple) into the existing Circle; 34 
it appears the name has been changed from the "Circle of Honor" to Memorial Park, and how can this be 35 
done administratively; only one member (Lamont) from the Thresher Memorial group attended the 36 
meeting with the fire and police to discuss the proposed monument additions; has a problem with 37 
approving a plan that has drastically changed in philosophy from the original intent, and has no way of 38 
stopping future changes that would fill this area with other memorials. 39 
Mr. DiMatteo:  The area is 9'x12' for both Fire and Police; the Whipple monument has not yet been 40 
designed, and the area shown on the plan is to hold for future design; the proposed addition of the 41 
Whipple memorial would be an amendment; the original Thresher Memorial group no longer exists and 42 
those who were contacted, but did not attend, were supportive. 43 
Mr. Harris:  Spoke with Gary Beers and was told it was always the intent that this area be for memorials, 44 
and not restricted to the Thresher memorial.   45 
Ms. Davis:  Has similar concerns as Mr. Lincoln.  Is there something that references this area as 46 
"Memorial Park"?  There is already the John Paul Jones Memorial Park and Memorial Field.  Noted the 47 
original plan references "Monuments reserved for other memorials" which is what is now before the 48 
Board.  Where does the inclusion of William Whipple come from?  Placement of memorials should be 49 
well thought out so it does not appear haphazard. 50 



Kittery Planning Board  Unapproved 
Minutes – February 26, 2015         Page 2 of 4 
 
Mr. DiMatteo:  This name has evolved from Circle of Honor to Memorial Park.  In summary, the Town 51 
should create a management plan that address how issues such as this will be handled in the future, and 52 
determine and finalize the name of the park in recognition of the original approval. 53 
Mr. Harris:  Agrees the name should be investigated since there are other similar names in town. 54 
Mr. Alesse:  This is the Town Hall Memorial Park where the Circle of Honor is located.  Sees consistency 55 
and believes it can remain as named. 56 
Mr. Lincoln:  The Town Planner should prepare a statement of fact regarding the name of the memorial 57 
area, and who it is reserved for, not historical figures. 58 
Mr. DiMatteo:  Asked the Board consider approving the plan with the condition that a statement of fact be 59 
presented to the Board with the final plan following construction, as the statement does not change the 60 
plan before them. 61 
 62 
Ms. Davis moved to accept the application and approve the Kittery Municipal Center Memorial 63 
Park/Circle of Honor modifications to an approved plan dated February 26, 2015, with the condition the 64 
final plan will incorporate a statement including the final name, current and future use, and purpose. 65 
Mr. Alesse seconded 66 
Mr. Harris: He can agree as long as no name is engraved prior to review of the prepared statement. 67 
Motion carried:  4-1 (Lincoln) -0 68 
Motion passes. 69 
 70 
OLD BUSINESS 71 
 72 
ITEM 2 -  Board Member Items/Discussion 73 
A. Board retreat:  Suggested by Chairman Grinnell.  Purpose is to become acquainted with protocols and 74 

procedures, and discuss plan review process with staff.  Suggested date is Thursday, April 1 from 9-75 
11 a.m. 76 

B. Committee updates 77 
− Comprehensive Plan Update:  Awaiting funding; Staff preparing an RFP for a consultant to 78 

prepare the Update; next meeting scheduled in May.  79 
Mr. Lincoln:  What is the role of the Board representative?  Roles should be defined.  Ms. Davis:  80 
The Board representative participates and reports Committee activities to the Board.   81 

C. Action List; review, edit and prioritize 82 
− Ms. Kalmar:  Suggested Commercial Recreation be reduced in priority due to other pending 83 

amendments to Council in May, the complexity of the definition as a permitted use in various 84 
zones, and the consistent use of recreation definitions throughout zones. 85 

− Ms. Davis:  Would be willing to reduce to a priority 2, but members should give it some thought, 86 
be prepared for discussion, and consider types of recreation they can accept and types they do not 87 
want to see in town. 88 

− Mr. DiMatteo:  Suggested reviewing all permitted uses, whether definitions exist or are needed, 89 
and determine continuity of language, when used, across zones.  A matrix or table of uses could 90 
be developed, as permitted in associated zones. 91 

− Amendments for May, 2015 Council presentation:  Remaining Council workshop items (3) plus 92 
pre-construction amendments currently before the Board, and Major/Minor change amendments.  93 
Ms. Kalmar:  The Cluster workshop with KOSC will be postponed to April 23.  The Board needs 94 
to be prepared to discuss amendment issues rather than waiting to be informed.  Include structure 95 
replacement outside the Shoreland Zone for May review. 96 

D. Other 97 
Ms. Kalmar:  Sensitivity Training is scheduled for Town Boards and Committees on Thursday, 98 
March 19 at 6:30 p.m. in Town Hall. 99 
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Mr. Lincoln:  Asked about providing key code sections on projects before the Board.  Ms. Kalmar:  100 
This will be discussed in detail at the retreat when discussing staff work and Board expectations.   101 
Mr. Lincoln:  Spoke about the conflict between new housing and the potential destruction of 102 
historical and old homes, particularly in the Foreside, and the use of historical districts to preserve the 103 
character of an area.  Does the Board want to be proactive regarding the future of the Foreside?  Ms. 104 
Davis:  We should get a clear understanding of what the Foreside groups have found in their studies; 105 
study the size of the Foreside and whether the zone should be changed; need to receive community 106 
input.  Mr. Alesse:  Believes the Board does not have the statutory authority to make changes without 107 
ordinance changes, but believes the majority of residents want the Foreside to remain the same.  Mr. 108 
Harris:  Does not believe there is much commercial activity in the Foreside; little historical homes 109 
remain in the Foreside or can be repaired; concerned about the rights of taxpayers and landowners.  110 
Ms. Kalmar:  Would like to hear from the Foreside groups who have been studying this for some time 111 
before considering changes.  Mr. DiMatteo:  The Town Manager has compiled information from the 112 
Foreside Forums and committee meetings that will be emailed to the Board and copies included in the 113 
March 26 packets; Council has authorized the Town Manager to take the next steps, which may 114 
include an RFP for a consultant to summarize and make recommendations.  Ms. Kalmar:  Once the 115 
Board reviews the information, would it be appropriate to formulate questions at that time? 116 
There was no further Board member comment. 117 
 118 

ITEM 3 - Town Planner Items 119 
 120 
A. Memorial Circle Improvement Plan - The construction costs were over budget, and now the 121 

consultant costs are over budget.  Because of this, there is concern about the number of public 122 
hearings proposed.  He will keep the Board informed. 123 

B. KACTS Grant for Route 1 By-Pass - Inventory of study area provided; a stakeholder meeting hosted 124 
by the Board would help keep everyone informed.  Mr. Lincoln:  What is the purpose of the study 125 
areas?  Mr. DiMatteo:  This area is for pedestrian and bicycle use that studies safety and use within 126 
existing conditions.  Discussion followed regarding road use, bridge access, etc.  Mr. Lincoln:  The 127 
Board should consider the future of the By-Pass area.  128 

C. Town standing board/committee list:  Mr. Lincoln:  Need to check to see if there are any other 129 
Committees with Board representation, and to replace Tom Emerson on the Economic Development 130 
Committee. 131 

D. Ongoing Code amendments - No further discussion 132 
E. Other - None 133 

 134 
NEW BUSINESS 135 
 136 
ITEM 4 - Town Code Amendment-Title 16.4.4.1 Inspection of Required Improvements; 16.10.3.7 137 
Independent Review/Inspection Consultant Review; 16.10.3.8 Independent Review Applicant Funding; 138 
16.10.8.2.2 Performance Guaranty Conditions; 16.10.9.1 Post Approval Actions Required.  Action:  139 
Review amendments and schedule a public hearing.  Proposed amendment:  codifies the need to hold a 140 
pre-construction meeting; updates provisions associated with inspections; and provides clarity through 141 
minor changes where needed. 142 
Mr. DiMatteo:  Summarized the proposed amendment language, explaining a pre-construction conference 143 
assures that all parties are working together on large projects before construction begins.   144 
Mr. Harris:  Read a prepared statement providing a list of questions and comments regarding the overall 145 
amendment language.  Who's going to handle the consultants, agreements and money in this process? 146 
Mr. Alesse:  Suggested Mr. Harris provide his comments to the Planner for comment and for review by 147 
the Board at a later time.  Mr. Lincoln: Concurred with Mr. Alesse.  Ms. Kalmar:  Requested Board 148 
members submit their comments regarding the proposed amendment language to the Planner for 149 
discussion at the next amendment review meeting in March. 150 
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Mr. Harris:  It is unclear that this language applies to developments receiving Planning Board review,  151 
and not to single family development.   152 
Mr. DiMatteo:  This was intended for subdivisions where there are roads and drainage systems, etc. 153 
 154 
 155 
Mr. Alesse moved to adjourn 156 
Mr. Harris seconded 157 
Motion carried 5-0-0 158 
 159 
 160 
The Kittery Planning Board meeting of February 26, 2015 adjourned at 7:54 p.m. 161 
Submitted by Jan Fisk, Recorder, March 1, 2015 162 
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Town of Kittery 
Planning Board Meeting 

March 12, 2015 
 
 

Pine Tree Plaza Site Plan – Modification to an Approved Plan   
Action: grant or deny final plan approval  Kenneth Lemont, owner/applicant (for Harrison E. Lemont 
Management Co., Inc.), requests approval to amend an approved Site Plan to replace an existing building 
and ell with a new 2,450 sf building, and increase the existing garage at 435 US Route 1 in the Mixed Use 
zone, Tax Map 50, Lot 8.  Agent is Jeff Clifford, P.E. with Altus Engineering, Inc. 
 
 

PROJECT TRACKING 
REQ’D ACTION COMMENTS STATUS 

NO Sketch Plan Review   

YES Site Visit Scheduled  6/10/14 HELD 

YES Completeness/Acceptance Plan accepted 5/8/14, conditional ACCEPTED 

YES Public Hearing Scheduled January  8, 2015 HELD 

YES Preliminary Plan Review 
and Approval Continuance granted 9/11/14 to 1/8/15; GRANTED 

YES Final Plan Review and 
Approval Scheduled March 12, 2015  

Applicant:  Prior to the signing of the approved Plan any Conditions of Approval related to the Findings of Fact along with waivers and variances 
(by the BOA) must be placed on the Final Plan and, when applicable, recorded at the York County Registry of Deeds.  PLACE THE MAP AND 
LOT NUMBER IN 1/4” HIGH LETTERS AT LOWER RIGHT BORDER OF ALL PLAN SHEETS.   As per Section 16.4.4.13 - 
Grading/Construction Final Plan Required. - Grading or construction of roads, grading of land or lots, or construction of buildings is prohibited until the 
original copy of the approved final plan endorsed has been duly recorded in the York County registry of deeds when applicable.  

 
Background 
This application was originally heard on May 8, 2014, where the application was accepted conditioned 
that the necessary survey and engineering plans should be prepared and submitted prior to a public 
hearing.  The applicant requested an extension of 90 days which was granted on September 11, 2014.  A 
site walk was held on June 10, 2014.  The plan received preliminary approval January 8. 
 
Staff Review 
 
Peer Review Engineer, CMA, has reviewed both preliminary and final plans, with the most recent report 
(email) attached, and comments are included in the Findings of Fact.  In addition to CMA’s comments, 
Staff has the following comments: 
 
1) 16.3.2.13. D.4 Location and Screening of Parking.  There is a clear expectation for parking along 

Route 1 in the Mixed-Use Zone to be screened from view.  The Site Plan shows plantings that 
straddle the front property line, however, more information is needed to adequately determine if the 
proposed screen will be effective throughout the year. 
 

2) 16.3.2.13. D.6 Landscape Standards.  All new and modified development along Route 1 in the Mixed-
Use Zone is required to have a ‘Landscape Planter Strip’ along the front of the property with an 
average depth of 50 feet, a maximum of 70 and minimum of 30 feet.  The area is to include 
groundcover, perennials, shrubs, and trees and designed to provide an aesthetic screening.  The 
Design Handbook calls for plantings to be a 3-1/2-foot high minimum.  There may be instances due 
to sight lines that plantings need to be no higher than 3-1/2 feet, otherwise the landscaping should be 
a mix of plants that will provide year-round screening while accommodating a view of the buildings 
on the site. 
 

ITEM 1 
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16.3.2.13. D.6.a.iv. Special Situations, however, allows for the Planning Board, in areas where the 
location for the required Landscape Planter Strip is legally utilized to narrow the depth to the 
“minimum extent necessary” to achieve the screening objective.  The proposed development provides 
a maximum screening depth of 30 feet proposed to the right of the driveway entrance and a minimum 
depth of 15 feet to the left of the entrance.  Both of these measurements include approximately 12 feet 
of the Right-Of-Way. 

To compensate for the lack of planting depth and to aid in achieving the screening objective, Staff 
recommends having the striped area located to the right of the building and adjacent to the front row 
of parking designed as a planted island.  Ideally this would include one of the front parking spaces to 
the left of this area.  Though planted islands present difficulty in plowing, the code and the Design 
Handbook anticipates such islands in parking lots. (16.8.9.4.G. and Landscaping III-9) 
 

In addition, the area adjacent to the property to the east (M60-L22, Henry VIII Carvery) is 
approximately 50 feet in from Route 1 and could accommodate additional tall shrubs and small trees 
that would aid significantly in screening the proposed parking from view. 
 
3) Staff recommends, as a condition of approval, the plan be revised to include more specifics on 

plant species and size for the proposed trees and shrubs in addition to the planted island and 
supplementary plants mentioned above. 

 
4) Minor Plan changes: 

a) The light poles should be added to the legend (G-1) and the pole model and height noted on 
the plan (C-2). 

b) Will the large re-graded area associated with the proposed drainage soil filter be maintained 
as lawn or wildflower meadow?  The type of vegetation should be denoted on the site plan 
(C-2). 

c) The caliper size of 2-1/2 inches for proposed street trees and height of 8-10 feet for proposed 
evergreen trees needs to be noted on the site plan (C-2), in addition to the species name 

d) Location of shrubs, species and size should be noted on the plan. 

e) Amend existing note on site plan (C-2) that refers to plantings being maintained at “a 
maximum height of 3-1/2 feet” to read: “Plantings inside the public Right-Of-Way to be 
maintained…” 

 
Board’s Action 
 
Staff finds the site plan modification to be in conformance with applicable provisions of Title 16 and 
recommends the Board grant conditional final plan approval in consideration of the comments above.  
Staff suggests, after review of the draft findings and determining there are no questions related to the 
content, the Board can consider a motion (suggestion below) and proceed to reading and voting on the 
Findings of Fact. 
 
move to grant final approval with conditions for the modification to an approved plan for Pine Tree 
Plaza, Site Plan Amendment No. 2 with a revision date of  March 3, 2015 prepared for Kenneth 
Lemont, owner/applicant (for Harrison E. Lemont Management Co., Inc.)  
 
Conditions are provided in the following draft Findings as a suggestion and the Board may add, amend or 
remove as they see necessary. 



PLAN REVIEW NOTES                     March 12, 2015 
Pine Tree Plaza          Page 3 of 8 

Modification to an Approved Site Plan Review                        M50 L8 
 
KITTERY PLANNING BOARD 
FINDINGS OF FACT -   
for 
Pine Tree Plaza 
Modification to an Approved Site Plan  
 
Note:  This approval by the Planning Board constitutes an agreement between the Town and the Developer incorporating the 
Development plan and supporting documentation, the Findings of Fact, and all waivers and/or conditions approved and 
required by the Planning Board. 
 
WHEREAS:  Kenneth Lemont, owner and applicant (for Harrison E. Lemont Management Co., Inc.) 
requested approval to amend an approved Site Plan to replace an existing building and ell with a new 
2,450 sf building, and increase the existing garage and associated parking, lighting, landscape and 
drainage improvements at 435 US Route 1 in the Mixed Use zone, Tax Map 50, Lot 8.   
 
Hereinafter the “Development”. 
 
Pursuant to the Plan Review meetings conducted by the Planning Board as duly noted; 
 

Site Visit Held 6/10/14 
Completeness/Acceptance Accepted   5/8/14 
Request for Extension Granted for 90 days 9/11/14 
Public Hearing Held    1/8/15 
Preliminary Plan Review Held & Approved   1/8/15 
Final Plan Review Held & Approved 3/12/15 

 
 
and pursuant to the Project Application and Plan and other documents considered to be a part of the 
approval by the Planning Board in this finding consist of the following (Hereinafter the “Plan”). 

 

Major Modification to an Approved Site Plan Application Rec'd:  April 17, 2014 
Land Survey Plans 
Existing Conditions Plan 

NorthEasterly Survey Inc. 
7/23/14 / REV. 3/02/15 Rec'd:  December 18, 2014 

Engineering Plans: 
General Notes and Legend (G-1) 
- - Site Preparation Plan (C-1) 
- Site Plan Amendment #2 (C-2) 
- Grading & Utility Plan (C-3) 
- Erosion Control Notes (C-4) 
- Detail Sheet (C-5 and C-6) 

Altus Engineering, Inc.,  
 
12/18/14 
12/18/14 / REV. 3/02/15 
12/18/14 / REV. 3/02/15 
12/18/14 
12/18/14 / REV. 3/02/15 (C-6) 

Proposed Retail /Office 
Building Map 50 Lot 0 435 US 
Route 1 
 
Rec'd:  December 18, 2014 
Rec’d   March 2, 2015 
(Revised Plans) 

Architectural Drawings 
Sheets 1-4 

Pearson Traditional Design 
12/16/14 Rec'd:  December 18, 2014 

Lighting / Photometrics Plan 
Heidi Connors, Visible Light 
Inc. Februay 27, 
2015___________________ 

Rec’d   March 2, 2015 

Comments to May 8, 2014 PRN 
Comments to January 8, 2015 PRN 
And supplemental information 

Altus Engineering, Inc. Rec'd:  December 24, 2014 
Rec’d   March 2, 2015 

Peer Review Engineer Comments CMA Engineers Rec’d:  December 29, 2014 
Rec’d:  March 4,, 2015 
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NOW THEREFORE, based on the entire record before the Planning Board as and pursuant to the applicable 
standards in the Land Use and Development Code, the Planning Board makes the following factual findings 
as required by Section 16.10.8.3.4. and as recorded below: 

FINDINGS OF FACT 
Action by the board shall be based upon findings of fact which certify or waive compliance with all the 
required standards of this title, and which certify that the development satisfies the following requirements: 

A. Development Conforms to Local Ordinances. 
The proposed development conforms to a duly adopted comprehensive plan as per adopted provisions in the 
Town Code, zoning ordinance, subdivision regulation or ordinance, development plan or land use plan, if 
any. In making this determination, the municipal reviewing authority may interpret these ordinances and 
plans. 
This is an existing, nonconforming (size) lot of record.  The lot size is 89,764 square feet where a minimum 
of 200,000 square feet is required in the Mixed-Use Zone.  The proposed uses of retail and business offices 
are permitted uses in the zone. 
CMA:  The applicant has provided architectural details for the proposed retail/office building that appear to 
comply with design standards.  
The proposed Development appears to conform to Title 16.  The Board finds this standard has been  met.  

Vote of     in favor     against     abstaining 

B. Freshwater Wetlands Identified. 

All freshwater wetlands within the project area have been identified on any maps submitted as part of the 
application, regardless of the size of these wetlands.  

None have been identified.  The Board finds this standard is not applicable.   

Vote of     in favor     against     abstaining 

C.  River, Stream or Brook Identified. 

Any river, stream or brook within or abutting the proposed project area has been identified on any maps 
submitted as part of the application. For purposes of this section, “river, stream or brook” has the same 
meaning as in 38 M.R.S. §480-B, Subsection 9. 

None have been identified.  The Board finds this standard is not applicable.  . 

Vote of     in favor     against     abstaining 

D. Water Supply Sufficient. 

The proposed development has sufficient water available for the reasonably foreseeable needs of the 
development. 

The property is currently connected to municipal water. The Board finds this standard is not applicable.   

Vote of     in favor     against     abstaining 

E. Municipal Water Supply Available. 

The proposed development will not cause an unreasonable burden on an existing water supply, if one is to be 
used. 

The proposed development will not cause an unreasonable burden on the municipal water supply currently 
servicing the property.  The Board finds this standard has been met.  
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Vote of     in favor     against     abstaining 

F. Sewage Disposal Adequate. 

The proposed development will provide for adequate sewage waste disposal and will not cause an 
unreasonable burden on municipal services if they are utilized. 
The property is currently connected to municipal sewer and the Kittery Sewer Department Superintendent has 
stated the plan is acceptable.  The Board finds this standard has been met. 

Vote of     in favor     against     abstaining 

G. Municipal Solid Waste Disposal Available. 

The proposed development will not cause an unreasonable burden on the municipality’s ability to dispose of 
solid waste, if municipal services are to be used. 

The property is currently managed for solid waste disposal and the proposed development accommodates an 
additional dumpster.  The Board finds this standard has been met. 

Vote of     in favor     against     abstaining 

H. Water Body Quality and Shoreline Protected. 

Whenever situated entirely or partially within two hundred fifty (250) feet of any wetland, the proposed 
development will not adversely affect the quality of that body of water or unreasonably affect the shoreline of 
that body of water. 

It does not appear that the proposed development will have an adverse effect on the nearby wetland.  The 
Board finds this standard has been met. 

Vote of     in favor     against     abstaining 
I. Groundwater Protected. 

The proposed development will not, alone or in conjunction with existing activities, adversely affect the 
quality or quantity of groundwater. 

The site is serviced by public sewer.  The Board finds this standard is not applicable.   

Vote of     in favor     against     abstaining 
J. Flood Areas Identified and Development Conditioned. 

All flood-prone areas within the project area have been identified on maps submitted as part of the 
application based on the Federal Emergency Management Agency’s Flood Boundary and Floodway Maps 
and Flood Insurance Rate Maps, and information presented by the applicant. If the proposed development, or 
any part of it, is in such an area, the applicant must determine the one hundred (100) year flood elevation 
and flood hazard boundaries within the project area. The proposed plan must include a condition of plan 
approval requiring that principal structures in the development will be constructed with their lowest floor, 
including the basement, at least one foot above the one hundred (100) year flood elevation. 

The property is not located within a flood prone area.  The Board finds this standard is not applicable.   

Vote of     in favor     against     abstaining 

K. Stormwater Managed. 

Stormwater Managed. The proposed development will provide for adequate stormwater management 
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CMA:   
The applicant has prepared a stormwater design and associated analysis and report that is logical and 
complete, and meets the requirements of the LUDC. The design was prepared by Altus Engineering and 
reviewed by CMA Engineers .The applicant has prepared a waiver request of review by the York County Soil 
and Water Conservation District, which is justified. 

 
If the applicant does not propose to have the drainage design to be reviewed by the York County Soil and 
Water Conservation District, a waiver request is necessary. 

The proposed development conforms to Title 16.8.8 Surface Drainage and will provide for adequate 
stormwater management.  The Board finds this standard has been met. 

Vote of     in favor    against    abstaining 

L. Erosion Controlled. 

The proposed development will not cause unreasonable soil erosion or a reduction in the land’s capacity to 
hold water so that a dangerous or unhealthy condition results. 

The Contractor shall follow MDEP best management practices for erosion and sediment control (silt fencing, 
silt sacks, etc.), and CMA engineers will be notified to observe application during construction (see 
conditions of approval #2). 

The proposed development conforms to Title 16.8.8 Surface Drainage and will provide for adequate erosion 
and sediment control measures on site.  The Board finds this standard has been met. 

Vote of     in favor     against     abstaining 

M. Traffic Managed. 

The proposed development will: 
1. Not cause unreasonable highway or public road congestion or unsafe conditions with respect to the use 
of the highways or public roads existing or proposed; and 

2. Provide adequate traffic circulation, both on-site and off-site. 
CMA:  A brief analysis of the traffic generation and sight distances has been completed, supporting the 
proposed modification. Wheel stops or other barriers should be considered at the border of the parking lot 
above the slopes to the rain garden. 
The proposed development conforms to Title 16.8.9 Parking, Loading and Traffic and will provide for 
adequate traffic circulation.  The Board finds this standard has been met. 

Vote of     in favor     against     abstaining 

N. Water and Air Pollution Minimized. 

The proposed development will not result in undue water or air pollution. In making this determination, the 
following must be considered: 
 
1. Elevation of the land above sea level and its relation to the floodplains; 
2. Nature of soils and sub-soils and their ability to adequately support waste disposal; 
3. Slope of the land and its effect on effluents; 
4. Availability of streams for disposal of effluents; 
5. Applicable state and local health and water resource rules and regulations; and 
6. Safe transportation, disposal and storage of hazardous materials. 

 1.           The development is located outside of a Flood Hazard Area.  
 2 thru 6. Not applicable to the proposed development. 

It does not appear the proposed development will result in undue water or air pollution   
The Board finds this standard has been met. 
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Vote of     in favor     against     abstaining 

O. Aesthetic, Cultural and Natural Values Protected. 

The proposed development will not have an undue adverse effect on the scenic or natural beauty of the area, 
aesthetics, historic sites, significant wildlife habitat identified by the department of inland fisheries and 
wildlife or the municipality, or rare and irreplaceable natural areas or any public rights for physical or 
visual access to the shoreline. 

The proposed amendment continues the existing use in a new building.  The ‘Curtis House’ may be 
historical interest, but is not does not meet the criteria for protection under 16.9.2.5.  There is no 
significant change proposed in the use of the property that would have an undue adverse impact on 
aesthetic, cultural or natural values. 
The property does not include any significant aesthetic, cultural or natural values that require protection.   
The Board finds this standard has been met. 

Vote of     in favor     against     abstaining 

P. Developer Financially and Technically Capable. 

Developer is financially and technically capable to meet the standards of this section. 

The developer will provide an inspection escrow in an amount suitable to cover the costs of on-site inspection 
by the Peer Review Engineer to ensure the proposed development is constructed according to the approved 
plan.  The Board finds this standard has been met. 

Vote of     in favor     against     abstaining 
 

NOW THEREFORE the Kittery Planning Board adopts each of the foregoing Findings of Fact and based 
on these Findings determines the proposed Development will have no significant detrimental impact, and 
the Kittery Planning Board hereby grants Preliminary and Final Approval for the Development at the 
above referenced property, including any waivers granted or conditions as noted.   

 
Waivers:  Title 16.10.5.2.C.6 Review by the York County Soil and Water Conservation District 
 
Conditions of Approval (to be included on the final plan):   

 

1. No changes, erasures, modifications or revisions may be made to any Planning Board approved final 
plan. (Title 16.10.9.1.2) 

2. Applicant/contractor will follow Maine DEP Best Management Practices for all work associated with site 
and building construction to ensure adequate erosion control and slope stabilization. 

3. Prior to the commencement of grading and/or construction within a building envelope, as shown on the 
Plan, the owner and/or developer must stake all corners of the envelope. These markers must remain in 
place until the Code Enforcement Officer determines construction is completed and there is no danger of 
damage to areas that are, per Planning Board approval, to remain undisturbed. 

4. All Notices to Applicant contained in the Findings of Fact (dated: March 12, 2015). 
 
Conditions of Approval (Not to be included on the final plan):   

 

5. Revise the site plan (C-2) to reflect the minor plan changes staff recommended in the 3-12-15 Plan 
Review Notes. 

6. Revise the site plan (C-2) to include a planted island in place of the striped area located to the right of the 
building and adjacent to the front row of parking.  The design of the island to include the adjacent parking 
space located in the front of the proposed building. 

7. Revise the site plan (C-2) to include additional tall shrubs and small trees in the area adjacent to the 
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property to the east (M60-L22, Henry VIII Carvery), approximately 50 feet in from Route One, to aid in 
screening the proposed parking from view. 

 
Notices to Applicant:  (not to be included on the final plan) 
 
1. Prior to the release of the signed plans, the applicant must pay all outstanding fees associated with 

review, including, but not limited to, Town Attorney fees, peer review, newspaper advertisements and 
abutter notification. 

2. State law requires all subdivision and shoreland development plans, and any plans receiving waivers or 
variances, be recorded at the York County Registry of Deeds within 90 days of the final approval.  

3. One (1) mylar copy and one (1) paper copy of the final plan (recorded plan if applicable) and any and 
all related state/federal permits or legal documents that may be required, must be submitted to the 
Town Planning Department.  Date of Planning Board approval shall be included on the final plan in 
the Signature Block. 

4. The owner and/or developer, in an amount and form acceptable to the town manager, must file with 
the municipal treasurer an instrument to cover the cost of all infrastructure and right-of-way 
improvements and site erosion and stormwater stabilization, including inspection fees for same. 

5. This approval by the Town Planning Board constitutes an agreement between the Town and the 
Developer, incorporating the Plan and supporting documentation, the Findings of Fact, and any 
Conditions of Approval.  

 

The Planning Board authorizes the Planning Board Chairperson to sign the Final Plan and the Findings 
of Fact upon confirmation of compliance with any conditions of approval.  

 
Vote of     in favor    against     abstaining 

 
APPROVED BY THE KITTERY PLANNING BOARD ON March 12, 2015 

 
 

 
Ann Grinnell, Planning Board Chair 

 
Per Title 16.6.2.A - An aggrieved party with legal standing may appeal a final decision of the Planning Board to the 
York County Superior Court in accordance with Maine Rules of Civil Procedures Section 80B, within forty-five 
(45) days from the date the decision by the Planning Board was rendered. 
 
 



From: William Straub
To: Chris DiMatteo
Cc: Jodie Bray Strickland; Jeff Clifford
Subject: Pine Tree Plaza final review (CMA 591.78)
Date: Wednesday, March 04, 2015 5:19:56 PM

Chris,
 
We have reviewed the March 2, 2015 letter from Jeff Clifford of Altus Engineering and the revised
 final drawings and associated materials.  These were prepared following our emails including
 February 23, 2015 with follow-up comments to our 12-20-14 review letter.
 
The applicant has responded satisfactorily to all issues that we have raised, including developing a
 lighting plan that meets the requirements of the LUDC.
 
The only remaining comment is minor. We had previously suggested that a guardrail of some sort be
 installed at the border of the parking lot adjacent to the 3:1 slope heading down 6-7 feet to the rain
 garden.  We raise this as a general safety issue that would prevent cars from inadvertently heading
 off the parking and down that slope under certain conditions or driver inattention.  The applicant
 indicates they wish to use the area as snow storage, and not have a barrier, which is
 understandable.  Altus has included AASHTO guidance on roadway design in support of that.  (The
 guidance applies to roads design, not parking lots per se).   I have retained the suggestion that the
 applicant consider wheel stops or some other measure that would be a barrier for cars, and not
 interfere with snow storage.  
 
If you have any additional questions or comments, please let us know.
 
Best,
 
Bill
 
Bill Straub, PE

(603) 431-6196
 
 

mailto:wstraub@cmaengineers.com
mailto:CDiMatteo@kitteryme.org
mailto:jstrickland@cmaengineers.com
mailto:jclifford@altus-eng.com






































FRONT ELEVATION
SCALE: 1/4" = 1'0"

REAR ELEVATION
SCALE: 1/4" = 1'0"
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LEFT ELEVATION
SCALE: 1/4" = 1'0"

RIGHT ELEVATION
SCALE: 1/4" = 1'0"
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 Town of Kittery 
Planning Board Meeting 

March 12, 2015 
 
Beatrice Way – Preliminary Major Subdivision Plan.   
Action: Hold a Public Hearing, accept or deny preliminary plan.  Owner Operation Blessing LP, 
and applicant Richard Sparkowich, propose a five lot subdivision on remaining land from the 
previously approved 3-lot subdivision located between Highpoint Circle and Kittree Lane.  The 
site is identified as Map 61 Lot 08, in the Residential - Rural (R-RL) Zone.  Agent is Ken 
Markley, Easterly Survey Inc. 
 
PROJECT TRACKING 

REQ’D ACTION COMMENTS STATUS 
YES Sketch Plan Review Scheduled 6-12-14 APPROVED 

NO Site Visit  HELD 

YES Determination of Completeness/Acceptance Scheduled 12-11-14 GRANTED 

 Waiver Request:  TBD 

YES Public Hearing Scheduled for 2-12-15 HELD 

YES Preliminary Plan Review and Approval Scheduled for 2-12-15, continued PENDING 

YES Final Plan Review and Approval   

Applicant:  Prior to the signing of the approved Plan any Conditions of Approval related to the Findings of Fact along with waivers and 
variances (by the BOA) must be placed on the Final Plan and, when applicable, recorded at the York County Registry of Deeds.  PLACE 
THE MAP AND LOT NUMBER IN 1/4” HIGH LETTERS AT LOWER RIGHT BORDER OF ALL PLAN SHEETS.   As per Section 
16.4.4.13 - Grading/Construction Final Plan Required. - Grading or construction of roads, grading of land or lots, or construction of buildings is 
prohibited until the original copy of the approved final plan endorsed has been duly recorded in the York County registry of deeds when applicable. 

 
 
 

Background 
 
Operation Blessing LP, represented by Richard Sparkowich, received subdivision approval in August 
2008 for three lots.  The remaining 58 acres (with existing access from Old Farm Road) maintains 78 feet 
of frontage along a right-of-way that formerly was owned by Goodhouse Construction (Highpoint Circle 
developer) and currently co-owned by abutters Hanson and Gasbarro.   
 
Through numerous iterations that included an amended subdivision plan, a cluster Sketch Plan, and a 
Right-Of-Way plan, the Board granted approval of the conventional subdivision concept June 12, 2014.  
The Applicant has submitted a preliminary plan application for a conventional subdivision including a 
Request for Special Exception as required for non-clustered subdivision.  A site walk and public hearing 
have been held. 
 
Minutes from the last meeting and past meetings for context are attached for your reference. 
 
Review to date  
 
CMA, the Peer Review Engineer, made their initial review on 1/21/2015 (provided in the 2/26 packet).  
The applicant’s agent, NorthEasterly Survey has responded to their comments (attached) and CMA has 
provided their comments on the revised plans and submission (attached email dated 3/4/15).  The 
applicant has submitted a waiver request for the review by the York County Soil and Water Conservation 

ITEM 2 

PLEASE REFER TO PACKET INFO FROM 12/11 &2/26 MTGS 
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District, however, it appears that a waiver for the hammer-head rather than a cul-de-sac would be required 
for a Class II street.  A narrative addressing the Special Exception Request and answers to questions 
raised at the December site walk have been submitted by the agent for the Board’s consideration. 
The applicant’s agent has responded to Staff’s 2/12/15 comments (in italics) below in the attached letter 
dated 2/19/2015.  The following are updated staff comments. 
 

1) Open space.  16.3.2.1.D.3.b.i Minimum percentage of Common Open Space, 15%.  The current 
plan does not accommodate any open space.  Staff recommends that the applicant designates 
land for this purpose at the rear of the property in the vicinity of the vernal pools.  When 
considering the vernal pools, it may make sense to have the minimum required 8.6 ± acres 
designated in the far most northwestern corner.  See attached Exhibit 1.  In addition the Board 
may want to consider placing additional restrictions on the wetland setbacks that are adjacent to 
the vernal pool locations.  

 
UPDATE:  NorthEasterly Survey states that the open space shown on their revised plan is more 
diverse in habitat than the location staff suggested in the 2/12 PRN.  It is also stated that vernal 
pools are protected by the Maine DEP.  The latter, however, is only true if the property 
development triggers state and federal regulation, and even with that, valuable uplands can be 
altered.    Attached is a document from the U.S Army Corps of Engineers, New England 
District’s website regarding Vernal Pool Directional Buffer Guidance (ATT. 1).  It is clear that 
the circular zones that are typically used in regulation are deficient at times depending on the 
site’s specifics.  The narrative helps explain the importance to uplands associated with vernal 
pools and the need to link other habitats that often don’t fall within the circular setback.  Staff 
suggests that the open space requirement for the subdivision is an important opportunity to 
strategically preserve critical habitat that would benefit the identified vernal pools on the site. 

 
It is evident from the attached plan exhibits (ATT. 2) that the vernal pool associated uplands abut 
other protected lands designated as open space, Fuller Brook and Lewis Farms subdivisions.  The 
location proposed by the applicant, along the small stream that bisects the property (See Subdv. 
Plan), is not leveraging any other protected tracts of land.  In addition, the location includes 
wetlands, floodplain and wetland setback area that is protected to a large degree by current 
regulations, unlike the habitat that is associated with the vernal pools.  It is also important to 
recognize that given the proximity of the vernal pool uplands to existing development, the 
development pressure for this area is a great deal higher than for the open space location that is 
being proposed by the applicant.  Parsonage Way abuts the vernal pool uplands where the open 
space location proposed by the applicant is not near to existing streets. 
 
When considering the location of open space the Board should consider the objective of the open 
space, in this case conservation of natural resources, and determine where the best opportunity is 
to achieve the objective.  Staff suggests the ultimate objective is to conserve the most valuable 
habitat and not simply require the minimum acreage.   
 
Given that the property has valuable habitat on site, more significant and critical than the small 
brook and associated wetlands that is proposed on the revised plan, and that there are two 
important existing open space areas abutting the property that can be connected to, Staff 
recommends the Board require uplands associated with the vernal pools to be preserved within 
the required open space.    
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2) Boundary between proposed Lot H and abutting property Map 61-Lot 9-8 (Gasbarro).  Attached 
is an email from the Gasbarros.  It is not clear from the Subdivision Plan the old woods road that 
abuts their property is to be discontinued as indicated by the applicant, this needs to be clarified.  
Further, Staff recommends it should be entirely removed and a vegetated/fence buffer should be 
established and maintained in the same locale as discussed during Sketch Plan Review. 

 
UPDATE: It is stated that the “woods road” is the only access to the wood lot to support “wood 
lot” activities.  What activities are currently taking place that are permitted?  There should be no 
more timber harvesting, which is not allowed in the R-RL zone.  Staff continues to recommend 
that the Board requires a more substantive effort in mitigating the impact of the proposed 
development on the Gasbarro’s lot.  Due to perpetuating the “woods road” it appears the 
vegetation within the setback of the proposed lot (H) that would provide is limited in the amount 
of screening it would provide, where under more normal conditions when developing wooded lots 
existing vegetation is available to be maintained along the property line..  Left for nature to 
regenerate within a very well compacted gravel roadbed would undoubtedly be a slow process 
and not conducive to establishing any significant screen. 

 
3) The street acceptance for the Highpointe Circle extension.  When the applicant was before the 

Planning Board for Sketch Plan Review, the Board requested that the issue around the street 
naming of the section of roadway that is between the public street Highpointe Circle and the 
terminus of Kittree Lane.  The Applicant will need to provide the necessary documentation to 
demonstrate that this portion of roadway, constructed by the Applicant as part of the 2008 three-
lot subdivision, and to petition the Town to accept this length of roadway as public street and a 
part of the existing Highpointe Circle. 
 
UPDATE: It may have not been clear from the original comment, however, at the March 13, 
2014 planning board public hearing when the applicant was requesting approval for a Right-Of-
Way plan, the Board outlined some of their expectations for the review and approval of this 
property which included the status of the street that the proposed Beatrice Lane is connecting to.  
The minutes are attached of your reference.   
 
The agent’s response that this issue will not be resolved prior to the approval of the current 
subdivision application is not acceptable and is counter to what the expectation was a year ago.  
Further, this portion of street between Kittree Lane and Highpointe Circle is and has been crucial 
for the development of the applicant’s 2008 3-lot subdivision and the current 5-lot subdivision.  
The Board should note that the applicant has an easement along the now street, formerly a shared 
driveway, that provides the access required for their past and current development.  With this in 
mind Staff recommends that the applicant prepare and submit the necessary applications for the 
street naming and street acceptance petition to the Town as part of the current application review 
and approval.  

 
4) Boundary Plan.  It is not clear from the plans submitted that the entire boundary of the subject 

parcel is part of a ‘Boundary Survey’ that Northeasterly Survey has performed and/or certifies. 
 

UPDATE: The agent states that the survey is pending and anticipates completing it prior to final 
approval.  The Boundary Survey is a preliminary plan submittal requirement, 16.10.5.2.B.4.  If 
the Board grants preliminary approval it should be conditioned that a Boundary Plan is submitted 
prior to the Final Plan application.  
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5) Net Residential Density.  16.3.2.1.D.2 Minimum Land Area per Dwelling Unit requires the 
deduction of land area per 16.2.2 Net Residential Acreage.  These calculations need to be placed 
on the Subdivision Plan. 

 
UPDATE: The agent states that the calculations are on the plan.  They don’t appear to be. 

 
6)  The Subdivision Plan references wetland delineation from a Sketch Plan prepared in 2007 and 

undocumented information from the applicant.  Staff recommends that the wetlands that in part 
determine building envelopes be delineated or re-certified by a wetland scientist. 
UPDATE: Delineation of wetland areas is, in part, required to calculate the net residential 
acreage.  Passing this requirement of subdivision review to a building permit is not appropriate.  
The Board voted at the 2/12/15 meeting to require both the wetlands and soil reports and maps re-
certified. 

 
New Staff Comments: 
 

7) The shared driveway proposed for parcels A and I is shown on the plan as located within a “60’ 
wide R.O.W”.  Staff recommends this encumbrance on parcel I for the benefit of parcel A should 
be noted as an easement for utilities and access and not as a R.O.W.  The latter can be construed 
as an extension of the proposed street which it is not.  In addition, a plan note that specifies the 
constraint on the length and the number of dwellings it can serve should be provided.  It is also 
recommended that the Applicant complete a Wetland Alteration application for the proposed fill 
because: 1) the access to Lots A and I is an intrinsic part of the subdivision plan to be approved; 
and 2) it makes good logistical sense since wetland fills require Planning Board approval. 

 
8) Sidewalk.  It is stated in the agent’s 2/19/2015 letter responding to the Peer Review comments 

“that no sidewalks should be installed since there is no sidewalk network to attach to…”  The 
Board should consider the existing sidewalk that currently terminates at the beginning of 
Highpointe Circle’s hammer-head.  From this point to the entrance of the proposed Beatrice Lane 
is approximately 350 feet.  In addition, the corridor (formerly a shared driveway for lots 61-9-7 
and 61-9-8) where most of this 350 feet is located was part of the applicant’s 2008 approved 3-lot 
subdivision.  With regard to the potential number of dwellings that may benefit from a sidewalk, 
the number appears to be 13 rather than the 4 stated by the agent.  There are 2 existing duplexes 
(4 units), 1 existing dwelling (61-8F) and 2 vacant lots (8E & 8D) from the 2008 three-lot 
subdivision, and 2 existing homes east of the proposed Beatrice Lane (lots 61-L9-7 and 61-9-8), 
yields 9 existing dwellings.  This added to the 4 proposed lots provides a total of 11 dwellings 
that can benefit from a sidewalk. 
 

9) The Board should consider requiring a homeowner’s association for the development.  Such an 
entity would be accountable for ensuring the integrity of the open space and provide a legal frame 
work for the maintenance and repair of the street.  The latter is especially important to the Town 
to aid in ensuring there is an accountable party for snow removal allowing the unrestricted 
passage of public safety vehicles. 
 

10) The Board should consider a condition to final approval that no further division of land is allowed 
without prior review and approval by the Planning Board. 
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Recommendation / Board Action 
 

The application remains to have outstanding items that may need to be addressed prior to preliminary plan 
approval. Staff recommends the Board move to continue Operation Blessing LP’s Beatrice Way Major 
Subdivision Plan application not to exceed 90 days, or the Board may want to grant conditional approval 
for the preliminary plan.  
 
Conditions for Preliminary Approval (Suggested). 

1) Resolution of the unnamed roadway between Kittree Lane and Highpointe Circle.  Complete a 
Street Naming Application and Petition for Street Acceptance form and associated legal 
documents for Staff review prior to Final Plan application. (item 3 above) 

2) The recertification of soils and wetland reports prepared in 2006. 

3) A finalized Boundary Survey (item 4 above) 

4) Required open space to include uplands associated with the vernal pools that abut the open space 
areas for Fuller Brook and Lewis Farm subdivisions, as shown on ATT. 2. (item 1 above) 

5) All other recommendations by Staff, CMA and board members that the Board concurs with. (to 
be itemized) 

 
Move to grant final preliminary approval with conditions for the Beatrice Lane Subdivision, plans 
prepared by NorthEasterly Survey with a revision date of  February 19, 2015 prepared for Operation 
Blessing LP.  Conditions include…. 
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Chapter 16.2 DEFINITIONS 
16.2.2 Definitions. 
 
Dwelling means a building designed or used as the living quarters for one or more families. The term 
does not include motel, rooming house, hotel, inn, club, trailer, or structures solely used for transient or 
overnight occupancy.   
 
Dwelling unit means a room or group of rooms forming a habitable unit for one family with facilities used 
or intended to be used for living, sleeping, cooking, eating, and sanitary facilities. It comprises at least six 
hundred fifty (650) square feet of habitable floor space, except for elderly housing, an accessory dwelling 
unit, or a temporary, intra-family dwelling unit. The term does not include a trailer. 
 
Dwelling unit (in the Shoreland and Resource Protection Overlay Zones) means a room or group of 
rooms designed and equipped exclusively for use as permanent, seasonal, or temporary living quarters 
for only one family at a time, and containing cooking, sleeping and toilet facilities.  The term includes 
mobile homes and rental units that contain cooking, sleeping, and toilet facilities regardless of the time-
period rented.  Recreational vehicles are not dwelling units.  (Ordained 1-28-15; Effective 2-28-15) 
 
Easement means the authorization of a property owner for the use by another, and for a specified 
purpose, of any designated part of the owner’s property. 



 

Chapter 16.3 LAND USE ZONE REGULATIONS 
Article II. Zone Definitions, Uses, Standards 
16.3.2.13 Mixed Use MU. 
 
D. Standards.  (Ordained 1/28/15; Effective 2/28/15) 
 
1. All development and the use of land in the MU zone must meet the following standards. Kittery’s 
Design Handbook illustrates how these standards can be met. In addition, the design and performance 
standards of Chapters 16.8 and 16.9 must be met. 
 
2. Minimum Dimensional Standards. 
The following apply: 
 
Minimum lot size: 

lots with frontage on Route 1      200,000 square feet 
lots without frontage on Route 1      80,000 square feet 

 
Minimum street frontage on road with access along 
U.S. Route 1, Haley Road, Lewis Road, or Cutts Road    250 feet 
other streets or approved ways       150 feet 
 
Minimum front yard        60 feet 
Minimum rear and side yards       30 feet 
Maximum building height       40 feet 
Maximum height above grade of building-mounted signs    40 feet 
 
Minimum setback from water body and wetland water dependent uses  0 feet 
 
Minimum setback from streams, water bodies and wetlands   in accordance with 

Table 16.9, Section 
16.3.2.17 and Appendix 
A, Fee 
 

Minimum land area per unit for eldercare facilities that are connected to the public sewerage system: 
dwelling unit with two or more bedrooms     5,000 square feet 
dwelling unit with less than two bedrooms     4,000 square feet 
residential care unit        2,500 square feet 

 
Minimum land area per bed for nursing care and convalescent 
care facilities that are connected to the public sewerage system   2,000 square feet 
 
Buffer to I-95 ROW        40 feet 
Buffer to neighboring lot with an existing residence 
within 100 feet of the lot line       40 feet 
Vegetated buffer to be maintained between the MU and R-RL zones  40 feet 
 
NOTE 1: For single-family dwellings, one dwelling unit is allowed for each two hundred thousand 
(200,000) square feet of land area. A lot of record having a land area of more than two hundred thousand 
(200,000) square feet that was improved with a single-family dwelling as of April 1, 2004 may be divided 
into two lots with a single-family dwelling on each lot provided that each of the lots contains at least forty 
thousand (40,000) square feet of land area and meets the other dimensional standards of the zone. 
Sections 16.3.2.1 D.1 and D.2 as set forth in the Residential - Rural zone apply and no further subdivision 
is allowed. 
 



NOTE 2:  For dwelling units that are part of a mixed-use building and are connected to the public 
sewerage system, one dwelling unit is allowed for each twenty thousand (20,000) square feet of buildable 
land area.  Within the Resource Protection and Shoreland Overlay zones, one dwelling unit is allowed for 
each forty thousand (40,000) square feet of land area within these zones.  If the parking for the residential 
units is encompassed within the building, the minimum required buildable land area per dwelling unit is 
reduced to fifteen thousand (15,000) square feet, except in the Resource Protection and Shoreland 
Overlay zones where the area per dwelling unit remains forty thousand (40,000) square feet. 
 
NOTE 3: For elderly housing dwelling units that are connected to the public sewerage system, one 
dwelling unit is allowed for each fifteen thousand (15,000) square feet of buildable land area. Within the 
Resource Protection and Shoreland Overlay zones, one dwelling unit is allowed for each forty thousand 
(40,000) square feet of land within these zones.  If the parking for the elderly units is encompassed within 
the building, the minimum required buildable land area per dwelling unit is reduced to ten thousand 
(10,000) square feet, except in the Resource Protection and Shoreland Overlay zones where the area per 
dwelling unit remains forty thousand (40,000) square feet. 
 
3. Retail Use Limitation. 
Retail use, including parking areas and other supporting unvegetated areas for retail use, is limited to not 
more than fifteen percent (15%) of the developable area of any lot or portion of a lot within the Mixed Use 
zone.  
 



 

16.3.2.17 Shoreland Overlay Zone OZ-SL. 
 
D. Standards.  (Ordained 1/28/15; Effective 2/28/15) 
 
1. Minimum lot standards 
 
a. Minimum lot size by base zone, within the 

Residential–Village (R-V) zone      8,000 square feet 
Residential–Urban (R-U) zone      20,000 square feet 
Residential–Rural (R-RL), Residential–Suburban (R-S) and 
Residential–Kittery Point Village (R-KPV) zones    40,000 square feet 
Commercial (C1), (C2), (C3), Industrial (IND), Business-Local (B-L) 
and Business-Local 1 (B-L1)zones      60,000 square feet 
Residential-Rural Conservation (R-RLC) zone    80,000 square feet 
Business-Park (B-PK) zone      120,000 square feet 
Mixed-Use Badgers Island (MU-BI) zone 6,000 square feet 
Mixed-Use Kittery Foreside (MU-KF) zone 10,000 square feet 

 
b. Minimum land area per dwelling unit by base zone, within the 

Residential–Village (R-V) zone      8,000 square feet 
Business-Park (B-PK) zone      10,000 square feet 
Residential–Urban (R-U), Business-Local (B-L) and 
Business-Local 1 (B-L1) zones      20,000 square feet 
Mixed Use (M-U), Residential–Rural (R-RL), 
Residential–Suburban (R-S) and  
Residential–Kittery Point Village (R-KPV) zones    40,000 square feet. 
Residential-Rural Conservation (R-RLC) zone    80,000 square feet. 
Mixed-Use Badgers Island (MU-BI) zone 6,000 square feet* 
* 3,000 square feet for the first two dwelling units 
Mixed-Use Kittery Foreside (MU-KF) zone 10,000 square feet 
 

 
c. Minimum Shore frontage by base zone per lot and dwelling unit 

Mixed Use-Badgers Island (MU-BI)     25 feet 
Residential-Village (R-V), and Residential Urban (R-U),zones and   
Mixed-Use Kittery Foreside (MU-KF) zones                                        50 feet 
Mixed Use (M-U), Commercial (C1), (C2), (C3),Industrial (IND), 
Business-Park (B-PK), Business-Local (B-L) and 
Business-Local 1 (B-L1) zones (shore frontage per lot)   150 feet 

       (shore frontage per dwelling unit)  50 feet 
Residential-Rural (R-RL), Residential-Suburban (R-S),  
and Residential-Kittery Point Village (R-KPV) 
zones (shore frontage per lot)      150 feet 

  (shore frontage per dwelling unit)     100 feet 
Residential-Rural Conservation (R-RLC) zone (per lot and dwelling unit) 250 feet 
 
The minimum shore frontage requirement for public and private recreational facilities is the same as 
that for residential development in the respective zone. 

 
d. The total footprint of areas devegetated for structures, parking lots and other impervious surfaces, must 
not exceed twenty (20) percent of the lot area, including existing development, except in the following 
zones: 
 

i. Mixed Use -Badgers Island (MU-BI) and Mixed Use Kittery Foreside (MU-KF) Zones, where the 



maximum lot coverage is sixty (60) percent. The Board of Appeals may approve a miscellaneous 
appeal application to increase allowable lot coverage in the Mixed Use -Badgers Island (MU-BI) zone 
to seventy (70) percent where it is clearly demonstrated that no practicable alternative exists to 
accommodate a water-dependent use. 
 
ii. Commercial (C1, C-2, C-3), Business – Local (B-L and B-L1), and Industrial (IND) Zones where 
the maximum lot coverage is seventy (70) percent. 
 
iii. Notwithstanding the above limits, vegetated surfaces must exceed fifty (50) percent of the lot area 
when the lot, being no greater in size than ten thousand (10,000) square feet, is situated in both the 
Residential - Urban Zone (R-U) and the Shoreland Overlay Zone. 

 
iv.   In the Shoreland Overlay zone within the Mixed Use (M-U) zone, the maximum lot coverage is 
20%.  

 
2. Principal and Accessory Structures – Setbacks and Development. 
 
a. All new principal and accessory structures (except certain patios and decks per Section 
16.3.2.17.D.2.b, must be set back as follows: 
 

i. At least one hundred (100) feet, horizontal distance, from the normal high water line of any water 
bodies, tributary streams, the upland edge of a coastal wetland, or the upland edge of a freshwater 
wetland, and seventy-five (75) feet, horizontal distance, from the normal high-water line of any water 
bodies, or the upland edge of a wetland on the Mixed Use - Badgers Island and the Kittery Foreside 
Zones, unless modified according to the terms of Sections 16.3.2.14.D & E and 16.3.2.15.D &E,, 
except that in the Commercial Fisheries/Maritime Uses Overlay Zone there is no minimum setback 
requirement. In the Resource Protection Overlay Zone the setback requirement is 250 feet, horizontal 
distance, except for structures, roads, parking spaces or other regulated objects specifically allowed 
in the zone, in which case the setback requirements specified above apply.   

 
ii. The water body, tributary stream, or wetland setback provision does not apply to structures which 
require direct access to the water body or wetland as an operational necessity, such as piers and 
retaining walls, nor does it apply to other functionally water-dependent uses. 

 
b. Accessory patios or decks no larger than five hundred (500) square feet in area must be set back at 
least seventy-five (75) feet from the normal high water line of any water bodies, tributary streams, the 
upland edge of a coastal wetland, or the upland edge of a freshwater wetland. Other patios and decks 
must satisfy the normal setback required for principal structures in the Shoreland Overlay Zone. 
 
c. If there is a bluff, setback measurements for principal structures, water and wetland must be taken 
from the top of a coastal bluff that has been identified on Coastal Bluff maps as being “highly unstable” or 
“unstable” by the Maine Geological Survey pursuant to its “Classification of Coastal Bluffs” and published 
on the most recent Coastal Bluff map. If the applicant and Code Enforcement Officer are in disagreement 
as to the specific location of a “highly unstable” or “unstable” bluff, or where the top of the bluff is located, 
the applicant is responsible for the employment a Maine Registered Professional Engineer, a Maine 
Certified Soil Scientist, or a Maine State Geologist qualified to make a determination. If agreement is still 
not reached, the applicant may appeal the matter to the Board of Appeals. 
 
d. Public access to the waterfront must be discouraged through the use of visually compatible fencing 
and/or landscape barriers where parking lots, driveways or pedestrian routes abut the protective buffer. 
The planting or retention of thorny shrubs, such as wild rose or raspberry plants, or dense shrubbery 
along the perimeter of the protective buffer is encouraged as a landscape barrier. If hedges are used as 
an element of a landscape barrier, they must form a solid continuous visual screen of at least three feet in 
height immediately upon planting. 
 
e. On a nonconforming lot of record on which only a residential structure exists, and it is not possible to 



place an accessory structure meeting the required water body, tributary stream or wetland setbacks, the 
Code Enforcement Officer may issue a permit to place a single accessory structure, with no utilities, for 
the storage of yard tools and similar equipment. Such accessory structure must not exceed eighty (80) 
square feet in area nor eight (8) feet in height, and must be located as far from the shoreline or tributary 
stream as practical and meet all other applicable standards, including lot coverage and vegetation 
clearing limitations. In no case will the structure be allowed to be situated closer to the shoreline or 
tributary stream than the existing principal structure. 
 
f. The lowest floor elevation or openings of all buildings and structures, including basements, must be 
elevated at least one foot above the elevation of the 100-year flood, the flood of record, or in the absence 
of these, the flood as defined by soil types identified as recent flood-plain soils. 
 
g. The total footprint of areas devegetated for structures, parking lots and other impervious surfaces, 
must not exceed twenty (20) percent of the lot area, including existing development, except in the 
following zones: 
 

i. Badgers Island and Kittery Foreside Zones, where the maximum lot coverage is sixty (60) 
percent. The Board of Appeals may approve a miscellaneous appeal application to increase allowable 
lot coverage in the Badgers Island district to seventy (70) percent where it is clearly demonstrated 
that no practicable alternative exists to accommodate a water-dependent use. 
 
ii. Commercial (C-1, C-2, C3), Mixed Use (MU), Business – Local (B-L and B-L1), and Industrial 
(IND) Zones where the maximum lot coverage is seventy (70) percent. 
  
 Notwithstanding the above limits, non-vegetated surfaces must not exceed fifty (50) percent of the 
lot area when the lot, being no greater in size than ten thousand (10,000) square feet, is situated in 
both the Residential - Urban Zone (R-U) and the Shoreland Overlay Zone 

 
h. Stairways or similar structures may be allowed with a permit from the Code Enforcement Officer, to 
provide shoreline access in areas of steep slopes or unstable soils provided the: 
 

i. structure is limited to a maximum of four feet in width; 
 
ii. structure does not extend below or over the normal high-water line of a water body or upland 
edge of a wetland (unless permitted by the Department of Environmental Protection pursuant to the 
Natural Resources Protection Act, 38 M.R.S. §480-C); and 
 
iii. applicant demonstrates that no reasonable access alternative exists on the property. 

 
i. If more than one dwelling unit, principal governmental, institutional, commercial or industrial structure 
or use, or combination thereof, is constructed or established on a single parcel in the Shoreland Overlay 
zone, all dimensional requirements shall be met for each additional dwelling unit, principal structure, or 
use.   
 



 

Article III. Nonconformance  (Ordained 9-26-11; Effective 10-27-11) 
 
16.7.3.5.4 Nonconforming Structure Relocation. 
 
C. When it is necessary to remove vegetation within the water or wetland setback area to relocate a 
structure, replanting of native vegetation to compensate for the destroyed vegetation is required.  The 
Board of Appeals or Planning Board (in cases where the structure is located in a Shoreland Overlay or 
Resource Protection Overlay Zone) may restrict mowing around and pruning of the replanted native 
vegetation to encourage a more natural state of growth. Replanting is required as follows: (Ordained 
1/28/15; Effective 2/28/15) 
 



 

16.7.3.5.6 Nonconforming Structure Reconstruction.  (Ordained 1/28/15; Effective 2/28/15) 
 
A.  Any nonconforming structure which is located less than the required setback from a water body, 
tributary stream, or wetland and which is removed,  damaged or destroyed, regardless of the cause, by 
more than 50% of the market value of the structure before such damage, destruction or removal, may be 
reconstructed or replaced provided that a permit is obtained within eighteen (18) months of the date of 
said damage, destruction, or removal, and provided that such reconstruction or replacement is in 
compliance with the water body, tributary stream or wetland setback requirement to the greatest practical 
extent as determined by the Planning Board (in cases where the structure is located in a Shoreland 
Overlay of Resources Protection Overlay Zone) or Code Enforcement Officer, in accordance with this 
Code. 
 
B.  In no case will a structure be reconstructed or replaced so as to increase its non-conformity. If the 
reconstructed or replacement structure is less than the required setback it may not be any larger than the 
original structure, except as allowed pursuant to Section 16.7.3.5.5, Nonconforming Structures Repair 
and/or Expansion and 16.7.3.6.1 Nonconforming Structure Expansion, as determined by the 
nonconforming floor area and volume of the reconstructed or replaced structure at its new location. 
 
C. If the total amount of floor area and volume of the original structure can be relocated or reconstructed 
beyond the required setback area, no portion of the relocated or reconstructed structure may be replaced 
or constructed less than the setback requirement for a new structure. When it is necessary to remove 
vegetation to replace or reconstruct a structure, vegetation must be replanted in accordance with Section 
16.7.3.5.4.C, Nonconforming Structure Relocation. Application for a demolition permit for any structure 
that has been partially damaged must be made to the Code Enforcement Officer. 
 
D. Any nonconforming structure  which is located less than the required setback from a water body, 
tributary stream, or wetland and removed, damaged or destroyed by any cause by 50% or less of the 
market value  of the structure before such damage, destruction or removal, may be reconstructed in-place 
if a permit is obtained from the Code Enforcement Officer or the Planning Board (in cases where the 
structure was located in the Shoreland Overlay or Resources Protection Overlay Zone) within twelve (12) 
months of the established date of damage, destruction, or removal. 
 
E. In determining whether the structure reconstruction or replacement meets the setback to the greatest 
practical extent the Planning Board or Code Enforcement Officer must consider, in addition to the criteria 
in Section 16.7.3.5.4, Nonconforming Structure Relocation, the physical condition and type of foundation 
present, if any. 
 
 
16.7.3.5.7 Nonconforming Use Expansion. 
Expansion of a nonconforming use of any structure or land area other than that occupied as such when 
created is not permitted with the following exceptions: 
 
A. uses in conformity with Chapter 16.7; and 
 
B. nonconforming residential uses located within the Resource Protection Overlay, or Shoreland Overlay 
Zone with Planning Board approval, may expand by thirty (30) percent or less of the structure, in floor 
area or volume, during the lifetime of the structure if the applicant can prove the proposal is consistent 
with the review standards in Section 16.3.2.17.D.2. 
 
16.7.3.5.8 Nonconforming  Use Change – Review Authority and Evaluations. 



The reviewing authority per subsections A B. and C below, may require evaluations be prepared by a 
person certified and/or qualified to perform the required evaluation. It is the burden and responsibility of 
the applicant to bear the costs for such evaluations. In the event there are existing official maps, data 
and/or reports for general use, the applicant is encouraged to submit copies of these documents to the 
reviewing authority. In determining that no greater adverse impact will occur, the applicant may be 
required to submit an evaluation in writing regarding the probable effects on public health and safety, 
erosion and sedimentation, water quality, fish and wildlife habitat, vegetative cover, visual and actual 
points of public access to waters, natural beauty, floodplain management, archaeological and historic 
resources, and commercial fishing and maritime activities, and other functionally water-dependent uses. 
 
A.  Administratively. The Town Planner and the Code Enforcement Officer may approve the change of 
use of a nonconforming structure where it can be deemed the proposed use is a conforming use and the 
proposed use does not impact a water body, tributary stream, or wetland. See Section 16.4.3.5. 
 
B.  By Board of Appeals. Outside the areas regulated by Shoreland Overlay Zone or Resource Protection 
Overlay Zone, an existing nonconforming use may be changed to another nonconforming use with 
approval of the Board of Appeals provided the proposed use is not more nonconforming. 
 
C. By Planning Board. Within areas regulated by Shoreland Overlay Zone or Resource Protection 
Overlay Zone, an existing nonconforming use may be changed to another nonconforming use with the 
approval of the Planning Board per Section 16.7.3.6.2. 
 
16.7.3.5.9 Nonconforming Lots of Record.  (Ordained 1-23-12; Effective 2-23-12) 
A. Nonconforming Lots:  In any district, notwithstanding limitations imposed by other sections of this 
Code, single noncontiguous lots legally created when recorded may be built upon consistent with the 
uses in the particular zone.  These provisions apply even though such lots fail to meet the minimum 
requirements for area or width, or both, which are applicable in the zone, provided that yard dimensions 
and other requirements, not involving area or width, or both, of the lot conform to the regulation for the 
zone in which such lot is located. Relaxation of yard and other requirements not involving area or width 
may be obtained only through miscellaneous variation request to the Board of Appeals.   
 
16.7.3.5.10 Contiguous Non-Conforming Lots.  (Ordained 1/28/15; Effective 2/28/15) 

A. Contiguous Nonconforming Lots. If two or more contiguous 
nonconforming lots or portions thereof are in single or joint 
ownership of record, and if all or part of the lots do not meet the 
dimensional requirements of this Title, and if one or more of the 
lots are vacant or contain no principal structure, the lots must 
be combined to the extent necessary to meet the applicable 
dimensional requirements of this Title.  
 
B. Contiguous Built Upon Nonconforming Lots.  If two or 
more contiguous lots or parcels are in a single or joint 
ownership of record prior to July 13, 1977 and prior to 
December 15, 1973 for properties within the Shoreland Overlay 
Zone, if all or part of the lots do not meet the dimensional 
requirements of this Title, and if a principal use or structure 
exists on each lot, the nonconforming lots may be conveyed 
separately or together, provided that the State Minimum Lot 
Size Law (12 M.R.S. §4807-A through 4807-D) and the State of 
Maine Subsurface Wastewater Disposal Rules are complied 
with. 

 
B. 

 
A. 



 

C. Contiguous Partially Built Upon Lot. If two or more 
contiguous lots or parcels are in a single or joint ownership of 
record at the time of or since adoption or amendment of this 
Title, if any of these lots do not individually meet the 
dimensional requirements of this Code or subsequent 
amendments, and if one or more of the lots are vacant or 
contain no principal structure, the lots shall be combined to the 
extent necessary to meet the applicable dimensional 
requirements of this Title.  
 
This subsection does not apply: 
1. to any Planning Board approved subdivision which was recorded in the York County Registry of 
Deeds on, or before July 13, 1977 or prior to December 15, 1973 for properties within the Shoreland 
Overlay Zone ; 
2.. if one or more of the contiguous lots is served by a public sewer, or can accommodate a subsurface 
sewage disposal system in conformance with this Code Section 16.8.7 and the State of Maine Subsurface 
Wastewater Disposal Rules; and 

i. if each lot contains at least 100 feet of shore frontage and at least 20,000 square feet of lot area; 
or 
ii. if any lot(s) that do not meet the frontage and lot size requirements of Section 16.3.2.17.D.1 are 
reconfigured or combined so each new lot contains at least 100 feet of shore frontage and 20,000 
square feet of lot area. 

 
16.7.3.5.11 Single Lot Division of a Nonconforming Lot. 
 
If two principal structures existing on a single lot legally created when recorded, each may be sold on a 
separate lot provided the Board of Appeals determines that each resulting lot is as conforming as 
practicable to the dimensional requirements of this Code.  If three or more principal structures existing on a 
single lot legally created when recorded, each may be sold on a separate lot provided the Planning Board 
determines that each resulting lot is as conforming as practicable to the dimensional requirements of this 
Code.  (Ordained 1-23-12; Effective 2-23-12) 
 
16.7.3.5.12 Adjustment of Common Boundary Line of Nonconforming Lots.   
(Ordained 1/28/15; Effective 2/28/15) 
 
A.  The common property line of two nonconforming lots of record, each with legally created principal 

structures, can be adjusted if: 
1. The Code Enforcement Officer (CEO) determines that the resulting lots are not more 
nonconforming than the existing lots with respect to the dimensional requirements of this Code; or 
 
2. Where the lots are located entirely outside the Shoreland Overlay Zone and the CEO determines 
the proposed lot line adjustment makes the lot more nonconforming, the Board of Appeals determines 
that each resulting lot is as conforming as practicable to the dimensional requirements of this Code; and 

a. each resulting lot is not less than 20,000 S.F. in lot size when not served by public sewer; or 
b. each resulting lot is not less than the smallest residential lot permitted under the town’s land use 
base zones, Title 16.3, when served by public sewer; or 
 

3. Where all or part of either lot is located in the Shoreland Overlay Zone and the CEO determines the 
proposed lot line adjustment makes the lot more nonconforming, the Planning Board determines that 
each resulting lot is as conforming as practicable to the Maine Department of Environmental Protection 
(MDEP) Mandatory Shoreland Zoning minimum lot standards for principal structures and uses¹; and 

a. each resulting lot is not less than 20,000 S.F. in lot size and not less than 100 feet in shore 
frontage²³׳; and 

 
C. 



b. a lot that is conforming to the MDEP Mandatory Shoreland Zoning minimum lot standards for 
principal structures and uses remains conforming to those requirements¹; and 
c. common boundary lines may not be adjusted when both subject lots are non-conforming per 
state minimum lot size requirement.3  

 
¹ Chapter 1000: Guidelines for Municipal Shoreland Zoning Ordinances, Section 15.A 
Minimum Lot Standards; adjacent to Tidal Areas: 30,000 S.F. lot size with 150 feet of shore 
frontage; and adjacent to Non-Tidal Areas: 40,000 S.F. lot size with 200 feet of shore 
frontage. 
² Title 16.7.3.5.12.A.3.a is allowed only when both subject lots are under the same single or 
joint ownership. 
³ Adherence to State Minimum Lot Size Law (12 M.R.S. sections 4807-A through 4807-D) and 
State of Maine Subsurface Wastewater Disposal Rules or public sewer is required. 

 
A. B. It is not the intention of the above subsection (Adjustment of Common Boundary Line of Non-

Conforming Lots) to allow for the creation of an additional lot.  A property line adjustment in accordance 
with this subsection and Title 16.7 does not constitute the creation of a new lot and the adjusted lot 
remains a legally non-conforming lot of record, not applicable to the joining of lots. 

 
16.7.3.5.13 Nonconforming Parking or Loading Space.  (Ordained 9-26-11; Effective 10-27-11) 
A structure and/or use which is nonconforming as to the requirements for off-street loading and/or parking 
spaces may not be enlarged or added to unless off-street space is provided sufficient to satisfy the 
requirements of this Code for both the original and addition or enlargement of the structure or use.  
 
16.7.3.5.14 Nonconforming Steps.  (Ordained 9-26-11; Effective 10-27-11) 
The addition of steps and landings exterior to the structure does not constitute expansion. Such steps are 
not to be considered part of the structure for such determination. Step landings may not exceed three feet 
by three feet (3'x3') in size. 
 
16.7.3.6 Nonconforming Structures in Shoreland and Resource Protection Overlay Zones. 
(Ordained 1/28/15; Effective 2/28/15) 
 
16.7.3.6.1 Nonconforming Structure Expansion.   
A nonconforming structure may be added to, or expanded, after obtaining Planning Board approval and a 
permit from the Code Enforcement Officer. Such addition or expansion must not increase the non-
conformity of the structure and must be in accordance with the subparagraphs below. 
 
A.  After January 1, 1989, if any portion of a structure is less than the required setback from the normal 
high-water line of a water body or tributary stream or the upland edge of a wetland, that portion of the 
structure will not be permitted to expand, as measured in floor area or volume, by thirty percent (30%) or 
more during the lifetime of the structure. 
 
B. If a replacement structure conforms to the requirements of Section 16.7.3.5.4 and Section 16.7.3.5.6 
and is less than the required setback from a water body, tributary stream or wetland, the replacement 
structure will not be permitted to expand if the original structure existing on January 1, 1989, has been 
expanded by 30% in floor area and volume since that date. 
 
C. Whenever a new, expanded or replacement foundation is constructed under a nonconforming 
structure, the structure and new foundation must be placed such that the setback requirement is met to 
the greatest practical extent as determined by the Planning Board, basing its decision on the criteria 
specified in Section 16.7.3.5.4 B, Nonconforming Structure Relocation. If the completed foundation does 
not extend beyond the exterior dimensions of the structure, except for expansion in conformity with 



Section 16.7.3.6.1.A, and the foundation does not cause the structure to be elevated by more than three 
(3) additional feet, as measured from the uphill side of the structure (from original ground level to the 
bottom of the first floor sill), it will not be considered to be an expansion of the structure. 
 
16.7.3.6.2 Nonconforming  Use Change. 
An existing nonconforming use may be changed to another nonconforming use with the approval of the 
Planning Board provided the proposed use has no greater adverse impact on any water body or wetland, 
or on the subject and adjacent properties and resources, including water dependent uses in the 
Commercial Fisheries/Maritime Uses Overlay Zone than the former use, as determined by the Planning 
Board. Within the area regulated by Shoreland Overlay Zone or Resource Protection Overlay Zone, for 
the determination of no greater adverse impact, the Planning Board may require written documentation 
from the applicant, regarding the probable effects on public health and safety, erosion and sedimentation, 
water quality, fish and wildlife habitat, vegetative cover, visual and actual points of public access to 
waters, natural beauty, floodplain management, archaeological and historic resources, and commercial 
fishing and maritime activities, and other functionally water-dependent uses. 
 



Chapter 16.8 DESIGN AND PERFORMANCE STANDARDS – BUILT ENVIRONMENT 
Article XXVIII. Single and Duplex Family Dwellings 
 
16.8.28.1 Single and Duplex Family Dwellings in Resource Protection and Shoreland Overlay 
Zones.  (Ordained 1/28/15; Effective 2/28/15) 
 
In addition to the criteria specified in Section 16.6.6 and 16.10.8.3.4, applicable to the granting of a 
special exception use request, the Planning Board may approve an application for a single or duplex 
family dwelling special exception use request, where applicable, provided the applicant demonstrates all 
of the following conditions are met: 
 
A. There is no location on the property, other than a location within the Shoreland Overlay or Resource 
Protection Overlay Zones, where a single family dwelling can be built, or similarly for a duplex in the 
Shoreland Overlay zone. 
 
B. The lot on which the structure is proposed is undeveloped and was established and recorded in the 
York County Registry of Deeds before inclusion in the Shoreland or Resource Protection Overlay Zones. 



 

 

Chapter 16.9 DESIGN AND PERFORMANCE STANDARDS - NATURAL ENVIRONMENT 
Article III. Conservation of Wetlands Including Vernal Pools 
 
16.9.3.8 Expiration of Wetlands Alteration Approval.  (Ordained 1/28/15; Effective 2/28/15) 
 
A. Wetlands Alteration Approval will expire if work has not commenced within one (1) year of Planning 
Board date of approval.  Where work has commenced within one (1) year of approval, such approval will 
expire unless work is complete within two (2) years of the original approval date.  
 
B.  Prior to expiration, the Planning Board may, on a case-by-case basis, grant extensions to an approved 
plan expiration date upon written request by the developer for an inclusive period from the original 
approval date, not to exceed five (5) years for a subdivision plan and three (3) years for all other 
development plans. 
 



 

 
Article IX. Post Approval  
16.10.9.1 Post Approval Actions Required. 
 
16.10.9.1.4 Approved Plan Expiration.  (Ordained 1/28/15; Effective 2/28/15) 
 
A. A subdivision plan’s approval will expire if work has not commenced within one (1) year from Planning 
Board date of approval.  Where work has commenced within one (1) year of such approval, the approval 
will expire unless work is complete within three (3) years of the original date of Planning Board approval.  
 
B. For all other development plans, approval will expire if work has not commenced within one (1) year 
from date of Planning Board approval.  Where work has commenced within one (1) year of such approval, 
the approval will expire if work is not complete within two (2) years of the original date of Planning Board 
approval. 
 
C. Prior to expiration, the Planning Board may, on a case-by-case basis, grant extensions to an approved 
plan expiration date upon written request by the developer for an inclusive period from the original 
approval date, not to exceed five (5) years for a subdivision plan and three (3) years for all other 
development plans. 
 
D. When a plan’s approval expires, the applicant may re-apply subject to the Town Code current at the 
time of re-application. 
 
 



 

CODE AMENDMENT 
CHAPTER 16.8 – DESIGN AND PERFORMANCE STANDARDS-BUILT ENVIRONMENT 
ARTICLE X-SIGNS 

16.8.10.2 General Requirements. 
 
A. No sign may be erected, posted, enlarged, or substantially changed without a permit issued by the 
Code Enforcement Officer (CEO) and also approved by the Town Planner, except where Section 
16.8.10.9 provides otherwise. 
(Ordained 9/26/11; effective 10/27/11) 
 
B. No exterior sign may be artificially illuminated except where hooded or shielded or otherwise 
designed to prevent direct light spilling onto traveled ways or neighboring property. 
 
C. No sign may contain a moving message board or intermittent illumination, except where necessary in 
time/temperature/date signs. (Ordained 12/8/14; Effective 1/8/15) 
 
D. Any sign that interferes with or closely imitates any official traffic sign, signal or device is prohibited. 
 
E. No sign designed to be transported by means of wheels is allowed, unless said vehicle is used in the 
normal day-to-day transportation operations of the business. All trailer signs are prohibited. 
 
F. Any changeable message signs must be integrated into a permanently-mounted sign. Such a 
changeable message Board is to be mounted a minimum of three and one-half feet above ground level. 
 
G. All signs must be maintained in a safe and sound structural condition. 
 
H. Advertising. No advertising or signage is permitted on wireless communication services facilities. 
 
I. Any sign not expressly permitted herein is prohibited. 
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