
  
 
KITTERY TOWN PLANNING BOARD MEETING 
Council Chambers – Kittery Town Hall  200 Rogers Road, Kittery, Maine 03904 
             Phone: 207-475-1323 - Fax: 207-439-6806 - www.kittery.org 
 
 

AGENDA for Thursday, May 8, 2014 
6:00 P.M. to 10:00 P.M. 

 
CALL TO ORDER – ROLL CALL – PLEDGE OF ALLEGIANCE – APPROVAL OF MINUTES – 4/24/2014 
 
PUBLIC COMMENTS - Public comment and opinion are welcome during this open session. However, comments and opinions related to 
development projects currently being reviewed by the Planning Board will be heard only during a scheduled public hearing when all interested 
parties have the opportunity to participate. Those providing comment must state clearly their name and address and record it in writing at the podium.  
 

OLD BUSINESS 
 

ITEM 1 – (30 min.) – Watts Cluster Subdivision – Brave Boat Harbor Road — Sketch Plan Review   
Action: Review, schedule site walk if warranted, approve concept if in compliance with Town Code and provide direction to 
Applicant   Owner and Applicant Jonathon & Kathleen Watts is requesting consideration of their plans for a 4-lot cluster subdivision 
at 143 Brave Boat Harbor Road, Tax Map 63, Lot 19, Residential Rural Zone, with a portion in the Shoreland Overlay Zone.  Agents 
are Ken Markley, Easterly Surveying, Inc., and Scott Anderson, Verrill Dana, LLP. 
 
ITEM 2 – (15 minutes) - Board Member Items / Discussion  
 
ITEM 3 – (15 minutes) – Town Planner Items: A. MS4 Stormwater; B. Town Code Quality Improvement Overlay Zone; C. Memorial 
Circle Plan – Status; D. Kittery Foreside; E. Signs / Seapoint/Crescent Beach Signs; F. FEMA – Flood Insurance Risk Maps Status; G. 
Library Location; H. Capital Improvement Program Projects; I. Town Code Outdoor Seating Program Extension; and J. Other  
 
NEW BUSINESS 
 

ITEM 4 – (15 min.)–Pearson Meadow Cluster Subdivision – Completeness Review of Final Plan Application.   
Action: Accept or Deny Final Plan Application, Owner Gail Beverly Burns and applicant Chinburg Builders, Inc, is requesting 
requesting consideration of their plans for a cluster subdivision to include nine new lots and one reserved lot on a 24.5 acre parcel 
located at 60 Wilson Road., Tax Map 54, Lot 14, within the Residential-Rural Zone and Resource Protection Overlay Zone.  Agent is 
Jeff Clifford, P.E., Altus Engineering, Inc. 
 

ITEM 5 – (30 min.) – Old Armory Way Mixed Use Development — Sketch Plan Review   
Action: Review, schedule site walk if warranted, approve concept if in compliance with Town Code and provide direction to 
Applicant   Owner and Applicant Ken McDavitt is requesting consideration for plans to construct a 3-unit residential condominium 
with 12 commercial boat slips at the shorefront located at 15 Old Armory Way, Tax Map 4, Lot 51, and within the Mixed Use Kittery 
Foreside Zone and the Shoreland and Commercial Fisheries/Maritime Activities Overlay Zones.  Agent is Edward Brake, Attar 
Engineering, Inc., Eliot, Maine. 
 

ITEM 6 – (10 min.)–Shepard’s Cove Subdivision – Modification to an Approved Plan – Completeness Review.   
Action: Accept or Deny Plan Application, schedule a Public Hearing.  Owner and applicant DLJ Corp., is requesting consideration of 
their plans to amend the previously approved 2004 subdivision plan, replacing a proposed 24 unit building with detached 5 single unit 
buildings at their Elderly Housing Facility located off Rogers Road, Tax Map 22, Lot 21, Residential-Urban Zone and Shoreland 
Overlay Zone.  Agent is Lewis Chamberlain, P.E., Attar Engineering, Inc. 
 

ITEM 7 – (15 min.)–Pine Tree Plaza Site Plan – Modification to an Approved Plan – Completeness Review.   
Action: Accept or Deny Plan Application, schedule a Public Hearing.  Kenneth Lemont, owner and applicant (for Harrison E. Lemont 
Management Co., Inc.), requests approval to amend a previously approved Site Plan in order to replace an existing building (Curtis 
House) and attached ell with a new 2,450 sf building and increase the existing garage (by 364 sf).  The property is located at 435 US 
Route 1 in the Mixed Use zone, Tax Map 50, Lot 8. 
 

ITEM 8 – (15 min.) – State Road Mixed Use Development –— Sketch Plan Review   
Action: Review, schedule site walk if warranted, approve Sketch Plan concept if in compliance with Town Code and provide direction 
to Applicant   Owner HGL, LLC and Applicant Doug Greene, Building Works Company are requesting consideration of their plans 
for a mixed residential and commercial development at 42 State Road, Tax Map 3, Lots 5, 6 & 7 in the Business Local 1 Zone. 

ADJOURNMENT - (by 10:00 PM unless extended by motion and vote) 
NOTE: ACTION LISTED IN ABOVE AGENDA ITEMS IS FOR REFERENCE ONLY AND THE BOARD MAY DETERMINE A DIFFERENT ACTION. 
DISCLAIMER: ALL AGENDAS ARE SUBJECT TO REVISION ONE WEEK PRIOR TO THE SCHEDULED TOWN PLANNING BOARD MEETING. 
TO REQUEST A REASONABLE ACCOMMODATION FOR THIS MEETING PLEASE CONTACT STAFF AT (207) 475-1323 OR (207) 475-1307. 

http://www.kittery.org/


TOWN OF KITTERY, MAINE  UNAPPROVED 1 
PLANNING BOARD MEETING  April 24, 2014 2 
Council Chambers  3 
 4 
Meeting called to order at 6:03 p.m. 5 
Board Members Present:  Tom Emerson, Karen Kalmar, Deborah Driscoll Davis Davis, Susan Tuveson, 6 
Mark Alesse, Bob Melanson 7 
Members absent:  Ann Grinnell 8 
Staff: Gerald R. Mylroie, AICP, Town Planner 9 
 10 
Pledge of Allegiance  11 
 12 
Minutes:   13 
Ms. Kalmar moved to continue the minutes of April 10, 2014 to the next meeting 14 
Ms. Driscoll Davis seconded 15 
Motion carried unanimously by all members present 16 
 17 
Public Comment:  There was no public comment. 18 
 19 
Public Hearing: 20 
 21 
ITEM 1 – Town Code Amendment – Chapter 2, Definitions, Chapter 3, Article 2, Section 17 Shoreland 22 
Overlay Zone, Chapter 7, Article 3 Nonconformance and Chapter 8, Article 28 Single and Duplex Family 23 
Dwellings in the Shoreland Overlay Zones in Title 16 Land Use Development Code. Action: hold public 24 
hearing, review amendment and make recommendation to Town Council for adoption. Amendment 25 
includes changes to the town’s Shoreland zoning to comply with the Maine Department of Environmental 26 
Protection 2000 and 2010 conditional approvals. 27 
Earldean Wells, Conservation Commission, questioned why the language "through no fault or action by 28 
the owner" is proposed to be stricken from Title 16.7.3.5.6.D, referencing properties should not be 29 
neglected or left in disrepair and then allowed to be torn down.  Title 16.8.28.1.B The lot on which the 30 
structure is proposed is undeveloped as was established and recorded in the York County Registry of 31 
Deeds before inclusion in the Shoreland or Resource Protection Overlay Zones should include a date, 32 
rather than the existing phrase. 33 
There was no further testimony.  The public hearing closed at 6:12 p.m. 34 
Board members discussed the issue of neglect and reconstruction pertaining. 35 
Ms. Tuveson asked about the inclusion of mobile homes in the definition of dwelling unit in the 36 
Shoreland and Resource Protection Overlay Zones.  Mr. Mylroie stated this is a definition provided by the 37 
DEP as part of the 2010 conditional approval.  Discussion followed noting there is a conflict with the 38 
town's definition of dwelling unit (does not include a trailer).  Ms. Kalmar noted there is a difference in 39 
the code's definitions of mobile home and trailer.  Discussion followed regarding recreational vehicles as 40 
dwelling/residential units and policing of recreational vehicles used as dwelling units.  Mr. Emerson 41 
asked for clarification of the DEP definition of dwelling unit in the shoreland zone and the state mandate 42 
for changes; change 'residential' to 'dwelling' in definition; inclusion of a date in section 16.8.28.1.B, 43 
miscellaneous formatting edits, retain strike-through in 16.7.3.5.6.D. and return to the Board with changes 44 
prior to recommendation to Council. 45 
 46 

47 
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OLD BUSINESS 48 
 49 
ITEM 2 – Town Code Amendment – Title 16.7.8 Land Not Suitable for Development. 50 
Action: review amendment and make recommendation to joint workshop with Town Council, An 51 
amendment to the Town Code to address the applicability of the Soil Suitability Guide for Land Use 52 
Planning in the State of Maine referenced in Title 16.7.8.1 Locations of Sewage, item 5, which pertains to 53 
soils related to septic sewage.  The proposed amendment also includes changes to the net residential area 54 
calculations and associated definitions, Title 16.2.2. 55 
Ms. Kalmar stated the amendment is ready to go to workshop with Council, and believes it should be 56 
included with the septic/sewer and soils code amendments.  The enactment language has some errors that 57 
need to be corrected prior to final Council submittal.  The Thron-Arris amendment is also ready for 58 
workshop discussion.   59 
 60 
ITEM 3 – Estes Bulk Propane Storage/U.S. Route 1 –Preliminary Site Plan Review 61 
Action: review and approve findings of fact, Owner M&T Realty, Applicant Estes Oil & Propane 62 
Company, propose a 60,000 gallon bulk propane storage facility at their property south of 506 U.S. Route 63 
1, Tax Map 67, Lot 4, Mixed Use, Residential Rural and Shoreland and Resource Protection Overlay 64 
zones.  Agent is Edward Brake, ATTAR Engineering. 65 
Mr. Emerson asked for a motion to reconsider to incorporate the Findings. 66 
Ms. Kalmar moved to reconsider the motion to approve the special exception use for Estes bulk propane 67 
storage facility U.S. Route 1 project after further articulating and finalizing the Findings of Fact related to 68 
the criteria for granting a special exception land use per Town Code Section 16.10.8.3.4.T. 69 
Mr. Alesse seconded 70 
Motion carried unanimously by all members present 71 
 72 
Ms. Kalmar stated she reviewed the definition for Heavy Industry and special exception use, and prepared 73 
a list of facts for Board consideration and discussion. 74 
 75 
1. Maine's title 30-A §4404 Review Criteria states that "the municipal reviewing authority may interpret 76 
ordinances and plans" 77 
2. (The 16.3.2.13.A Purpose of the Mixed Use zone is "to provide opportunities for a mix of office, 78 
service and limited residential and retail uses…" 79 
3. The proposed use is a heavy industry by 16.2.2 definition, as it is "a use engaged in storage of… 80 
flammable or explosive materials" and it is also "storage that potentially involve(s) hazardous 81 
conditions". 82 
4. Among the 49 permitted and special exception uses listed for the Mixed Use zone there are no heavy 83 
industries. And because, 84 
5. The special exception uses for the Mixed Use zone include "light industry" and "storage" but do not 85 
include "heavy industry". 86 
 87 
CONCLUSION: 88 
The Mixed-Use special exception list does not include heavy industrial storage such as the storage of 89 
60,000 gallons of flammable, explosive material. 90 
 91 
Mr. Mylroie explained staff considered the use as Warehousing and storage, 'where goods or materials are 92 
stored in an enclosed structure or in specific outdoor areas'.  The definition for Heavy industry is 'a 93 
facility and/or site used in the basic processing and manufacturing of materials or products predominately 94 
from extracted or raw materials...' and Light industry is a 'facility used in the manufacture, predominantly 95 
from previously prepared materials, of finished products or parts including processing, fabrication, 96 
assembly...'  The proposal does not include processing or manufacturing, only storage.   97 
 98 
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Ms. Kalmar noted the definition of Heavy industry also includes, '... a use engaged in storage of, or 99 
manufacturing processes using flammable or explosive materials, or storage or manufacturing processes 100 
that potentially involve hazardous or commonly recognized offensive conditions'.  Heavy industry is not a 101 
special exception use in this zone.  Mr. Alesse concurred. 102 
Mr. Mylroie stated since this is not a permitted or special exception use, the Findings regarding special 103 
exception use are moot. 104 
Mr. Melanson stated it is regrettable the applicant has had this project before the Board for over a year 105 
and a half only to now be told the Board may consider the use is not permitted in the zone and should 106 
have never come before the Board.  The Board has an obligation and responsibility to do a better job. 107 
Ms. Kalmar concurred, noting Board concerns should be conveyed at sketch plan for special exception 108 
use requests, and apologized. 109 
Ms. Tuveson stated the project was heard based on the special exception use of Warehousing and storage, 110 
not Heavy industrial, and the findings and previous decision were based on that review.   111 
Mr. Emerson stated the Board accepted the plan as a special exception and it was denied on that basis.  112 
The Board needs to move forward with the findings. 113 
Ms. Kalmar noted since the motion to re-consider was moved, the heavy industry definition could be 114 
included in the findings. 115 
Discussion followed regarding developing a findings to include the definition of heavy industry; what 116 
constitutes the record of a project and what is included in the findings; the need for factual, not anecdotal, 117 
information in developing findings.  118 
 119 
Findings of Fact: 120 
 121 

Whereas, Owner M & T Realty, LLC, and Applicant Estes Oil & Propane Company plan to 122 
construct a 60,000 gallon bulk propane storage facility at their property south of 506 U.S. Route 123 
One, located on Tax Map 67, Lot 4, within the Mixed Use Zone, with a portion in the Residential 124 
Rural and Shoreland and Resource Protection Overlay zones, Hereinafter the “Site”, and Pursuant 125 
to the Plan Review meetings conducted by the Planning Board as noted below; and pursuant to 126 
the Project Application, Plan and other documents, the following is considered to be a part of the 127 
approval by the Planning Board in this finding, Hereinafter the “Plan”: Application and 128 
supporting documents: 129 
1.  Preliminary Plan Application and supporting information (11/7/2013, 130 
2.  Supplemental information submitted (11/20/2013, 1/22/14, and 3/19/14) 131 
3.  Preliminary Site Plan and associated plans submitted, prepared by ATTAR Engineering, Inc. 132 
 (11/7//2013 REV date: 3/19/14) 133 
4.  Fire Safety Analysis report prepared by Jody Pratt Ameden Energy Consulting LLC, dated 134 
 11/26/13. 135 
Now therefore, based on the entire record before the Planning Board and pursuant to the 136 
applicable standards in the Land Use and Development Code, the Planning Board makes the 137 
following factual findings: 138 
 139 
1)  Planning Board meetings held include: Sketch Plan Review: 3/14/13, 5/9/13 and 4/11/13; 140 

Preliminary Plan Completeness Review: 11/7/13, 12/12/13; Preliminary Plan Review: 1/9/14 141 
(Public Hearing), 2/20/14, and 4/10/14. 142 

2)  The Site is located. A portion of the property is also located in the Shoreland Overlay Zone 143 
and the Residential Rural Zone. 144 

3)  Warehousing/storage as defined in Title 16.2 “Warehousing and storage means premises 145 
where goods or materials are stored in an enclosed structure or in specific outdoor areas.” 146 

4)  Industry, Heavy as defined in Title 16.2 means a facility and/or site used in the basic 147 
processing and manufacturing of materials or products predominantly from extracted or raw 148 
materials, or a use engaged in storage of, or manufacturing processes using flammable or 149 
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explosive materials, or storage or manufacturing processes that potentially involve 150 
hazardous or commonly recognized offensive conditions. 151 

5).  Special Exception Use is defined in Title 16.2 as “…a use that would not be appropriate  152 
generally or without restriction throughout the zoning district, but which, if controlled as to 153 
number, area, location, or relation to the neighborhood, would promote the public health, 154 
safety, welfare, morals, order, comfort, convenience, appearance, prosperity, or general 155 
welfare. Such uses may be permitted in such zoning districts as special exceptions, if specific 156 
provision for such special exceptions is made in Chapter 16.3.” 157 

6)   Permitted uses in the M-U zone (16.3.2.13.B) 158 
1. Agricultural uses and practices, except a piggery or the raising of poultry for commercial 159 
purposes; 160 
2. Art studio/gallery; 161 
3. Boat yard; 162 
4. Building materials and garden supplies; 163 
5. Business and professional offices; 164 
6. Church or institution of religion; 165 
7. Commercial parking lot or garage; 166 
8. Day care facility; 167 
9. Dwellings, limited to the following: 168 
a. Single-family dwellings on lots of record as of April 1, 2004, 169 
b. Dwelling units on the upper floors of a mixed-use building that is served by public sewerage; 170 
10. Funeral home; 171 
11. Grocery store, food store, convenience store or neighborhood grocery; 172 
12. Hospital; 173 
13. Inn; 174 
14. Institution of education, which is not used for residential or overnight occupancy; 175 
15. Mass transit station; 176 
16. Municipal or state building or use; 177 
17. Convalescent care facility, long-term nursing care facility; 178 
18. Institution of philanthropic, fraternal, political, or social nature, which is not used for 179 
residential or overnight occupancy; 180 
19. Personal services; 181 
20. Public open space or recreation; 182 
21. Restaurant; 183 
22. Research and development; 184 
23. Repair service; 185 
24. Retail use, a single use not to exceed fifty thousand (50,000) square feet in gross floor area; 186 
25. Selected commercial recreation; 187 
26. Theater; 188 
27. Timber harvesting; 189 
28. Veterinary hospital; 190 
29. Accessory buildings and uses including minor or major home occupations; 191 
30. Eldercare facility; 192 
31. Accessory dwelling units; and 193 
32. Specialty food and/or beverage facility. 194 

195 
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Special Exception uses in the M-U zone (16.3.2.13.C) 196 
1. Campground or trailer park; 197 
2. Commercial kennel; 198 
3. Commercial greenhouses; 199 
4. Drive-in theater; 200 
5. Gas service station; 201 
6. Housing for elderly as part of a mixed use project; 202 
7. Industry, light; 203 
8. Mechanical service; 204 
9. Motel or hotel; 205 
10. New motor vehicle sales; 206 
11. Public utility facilities including substations, pumping stations, and sewage treatment 207 
facilities; 208 
12. Repair garage; 209 
13. A single retail use greater than fifty thousand (50,000) square feet in gross floor area and less 210 
than one hundred fifty thousand (150,000) square feet in gross floor area; 211 
14. Shop in pursuit of trades; 212 
15. Transportation terminal; 213 
16. Warehousing/storage; 214 
17. Wholesale business; and 215 
18. Construction services. 216 

7)   Title 16.6.4.4 Special Exception Request requires “The Planning Board will review, decide 217 
and may approve an applicant’s Special Exception Use request where the proposed project 218 
requires Planning Board review as defined in Section 16.10.3.2, or is located in a Shoreland 219 
or Resource Protection Overlay Zone. 220 

 221 
Based upon the foregoing Findings of Fact, the Board makes the following Conclusion: 222 

 223 
The Applicant’s proposed plan to construct two 30,000 gallon propane tanks to be used in the 224 
development of a bulk propane storage facility does not meet the definition of Warehousing/storage, 225 
but rather meets the definition of Industry, Heavy, which is not included as a Special Exception Use 226 
in the Mixed Use zone. 227 
 228 
Now therefore the Kittery Planning Board adopts each of the foregoing Findings of Fact and 229 
Conclusions, and based thereon determines the proposed development does not meet the criteria for a 230 
permitted or special exception use within the zones, and the Kittery Planning Board hereby votes to 231 
DENY approval of the preliminary plan for the above referenced property. 232 
 233 
Vote: 6 in favor; 0 against; 0 abstaining 234 
 235 
Break 236 
 237 

ITEM 4 – Board Member Items / Discussion  238 
A. Action List:  Earldean Wells asked the Board to consider the 500-foot driveway vs. the Class II 239 

road standard.  Ms. Kalmar explained the committee is working with MMA on this issue. 240 
B. Code Amendments for May 5th Joint Workshop with Town Council;  Discussed earlier. 241 
C.  Committee Updates:   242 
- Comp Plan will be completed as a final draft and shared with Town committees and departments. 243 
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- Mr. Melanson noted the utilities installed in Bellamy Lane will eliminate the dependence upon 244 
Captain and Patty's for utility services.  Ms. Driscoll Davis asked about the boat launch.  Mr. 245 
Melanson stated this is in mediation handled by Attorney McEachern.  He also noted a new 246 
harbormaster website has been developed by Charles Denault (kitteryharbormaster.com). 247 
D. Other. 248 
 249 

 250 
ITEM 5 – Town Planner Items:  251 

A. Town Code amendment related to Quality Improvement Overlay Zone. 252 
B. Town Code amendment related to off-site right-of-way improvements.  Amendment would allow 253 
the Board to require improvements in a ROW, as well as mitigation of off-site development impacts.  254 
He noted this need is urgent and asked the amendment be scheduled for a public hearing.  Discussion 255 
followed regarding design standards (Handbook). 256 
C. Town Code amendment related to standards for sign character and appearance.  Amendment 257 
would require all signs meet design standards (Handbook) for acceptable materials and design styles. 258 
 259 
Mr. Melanson moved to public hearing the proposed code amendments to 16.10.8.2 and 16.8.10.1. 260 
Ms. Tuveson seconded 261 
Ms. Kalmar asked Mr. Mylroie to revised the long sentence as proposed in 16.10.8.2.1 262 
Ms. Driscoll Davis asked about signs left up after businesses change hands.  Mr. Mylroie suggested 263 
there are other issues regarding signage the staff can address.  This amendment regarding design is 264 
time-sensitive.  Ms. Kalmar noted her concern about signage not reflecting individual businesses if 265 
they're all the same.  Board asked that the statement "reflect Kittery's historic seacoast past" be 266 
removed from the proposed language. 267 

 Motion carried unanimously by all members present 268 
 269 
D. Other 270 
- a program will be offered at Rice library for business entrepreneurship (date not yet set);  271 
- an economic development website link is available on the Town's website; 272 
- overlay zone committee of the Board needs to be established; 273 
- Bypass working group to reconvene re: branding; 274 
- received a $20,000 grant to develop a Route 1 By-Pass plan (bridge to KTP) for pedestrian, 275 

bicycle and streetscape improvements; 276 
- Board agreed to provide the Briefing Book to aid in Council discussion, re: budget. 277 
- Conference call scheduled for 4/25 with MDOT regarding Memorial Circle.  Mr. Mylroie will 278 

provide a summary of the call. 279 
- Council authorized application for a $650,000 MDOT CIP Grant for signalization, sidewalk, and 280 

paving improvements at Gate 1 (intersection of Walker, Government and Wentworth Streets) and 281 
Route 103 pavement improvements in the Tenney Hill section.  Town participation is 10%.  Ms. 282 
Driscoll Davis asked a traffic study in the area be conducted for best use of funds if awarded. 283 

 284 
 285 
NEW BUSINESS 286 
 287 
ITEM 6 – Quality Improvement Plan for Kittery Shore and Harbors Action: review and schedule a public 288 
hearing, Town advisory committee is transmitting draft plan for Town Planning Board review, hearings 289 
and recommendation to Town Council for adoption. The QIP Plan is a specific plan that includes 290 
goals/policies and implementation strategies for improving/protecting the Town’s shores and harbors. 291 
Town Planner, Gerald R. Mylroie, ACIP and consultant, Jonathan C. Edgerton, PE, Wright-Pierce will 292 
make a presentation. 293 
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Mr. Edgerton summarized the process and the plan goals and strategies for the Board, acknowledging 294 
participation by Board members Driscoll Davis and Melanson.  He briefly summarized the 295 
implementation strategies for numerous areas in Kittery, including [for example] Kittery Point Village 296 
and Foreside, Rice Avenue, Forts McClary and Foster, beaches, Wood Island, and Spinney, Spruce and 297 
Chauncey Creek; policy-related enhancements, such as public access, clean beaches, clam flats and 298 
aquaculture, mitigation of shoreline erosion and water pollution. 299 
Mr. Melanson thanked Peter Walsh, DPW, Mr. Edgerton and the Shore and Harbor Committee for their 300 
efforts in developing this report.  Mr. Mylroie explained the next step is to conduct a public hearing.   301 
Ms. Tuveson asked about holding tanks.  Mr. Melanson explained one tank has been replaced at 302 
Pepperrell Cove, but the ordinance precludes the installation of an additional tank, though the 303 
Infrastructure Grant included it and the DEP and MDOT recommends installation. 304 
Ms. Tuveson moved to accept the plan and schedule a public hearing 305 
Ms. Kalmar seconded 306 
Motion carried unanimously by all members present 307 
 308 
A public hearing will be scheduled for May 22, 2014. 309 
 310 
ITEM 7 –Sarah Mildred Long Bridge Plan Action: review and forward comments to Town Council / 311 
MDOT. MDOT has completed the 60% phase of the final construction plans for the SML Bridge. The 312 
plan includes the site improvements on the Kittery side of the bridge including a new signalized 313 
intersection at Bridge Street and related Route 1 By Pass and neighborhood street improvements. Town 314 
Planner, Gerald R. Mylroie, AICIP will describe the plan. 315 
Mr. Mylroie explained the state has completed 60% of the design, provided to the Board, and summarized 316 
the proposed improvements, including landscaping and maintenance.  Ms. Driscoll Davis noted the old 317 
railroad bridge running under the By-Pass should be either redeveloped or secured for safety.  Mr. 318 
Melanson added that MDOT will be constructing a pier for the bridge construction that could be retained 319 
for future use.  Discussion followed regarding providing sidewalks and landscaping in the bridge area 320 
leading onto Route 1.  No action was taken. 321 
 322 
Ms. Tuveson moved to adjourn 323 
Ms. Driscoll Davis seconded 324 
Motion carried by all members present 325 
 326 
 327 
 328 
The Kittery Planning Board meeting of April 24, 2014 adjourned at 9:04 p.m. 329 
Submitted by Jan Fisk, Recorder, April 30, 2014 330 
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Town of Kittery 
Planning Board Meeting 

May 8, 2014 
 

 

Pearson Meadow Cluster Subdivision – Completeness Review of Final Plan Application.   
Owner Gail Beverly Burns and applicant Chinburg Builders, Inc, is requesting consideration of their 
plans for a cluster subdivision, nine new lots and one reserved lot on a 24.5 acre parcel at 60 Wilson 
Road., Tax Map 54, Lot 14, Residential-Rural, with and Resource Protection Overlay zones.  Agent is 
Jeff Clifford, Altus Engineering, Inc. 
 

PROJECT TRACKING 
REQ’D ACTION COMMENTS STATUS 

Yes Sketch Plan Review and 
Acceptance March 14, 2013; May 9, 2013 APPRVD 

Yes Site Visit Title 16.10.5.1.3; April 16, 2013 HELD 

Yes Preliminary Plan Review 
Completeness/Acceptance August 8, 2013 GRANTED 

 Waiver Requests: 
(March 2013) 

16.8.5.1.3.a/b:   Scale 1”=60’ Existing Conditions & Topo 
 Scale 1”=50’ Horizontal & 1” = 10’ Vertical for Subdivision /Lot/ and 
 Plan & Profile Plans 
16.8.11.6.G: Separate subdivision access road 

 

Yes Public Hearing Scheduled September 12, 2013 HELD 

Yes Preliminary Plan Approval September 12, 2013 APPROVED 

Yes Final Plan Review   

Applicant:  Prior to the signing of the approved Plan any Conditions of Approval related to the Findings of Fact along with waivers and variances 
(by the BOA) must be placed on the Final Plan and, when applicable, recorded at the York County Registry of Deeds.  PLACE THE MAP AND 
LOT NUMBER IN 1/4” HIGH LETTERS AT LOWER RIGHT BORDER OF ALL PLAN SHEETS.   As per Section 16.4.4.13 - 
Grading/Construction Final Plan Required. - Grading or construction of roads, grading of land or lots, or construction of buildings is prohibited until the 
original copy of the approved final plan endorsed has been duly recorded in the York County registry of deeds when applicable.  

 
 

Staff Comments 
 
General 
 
The Board granted preliminary approval at the 9/12/2013 meeting.  Since then the Applicant has received 
permits from the Maine DEP and Army Corps of Engineers.  The final plans submitted reflect changes from 
their involvement with the MDEP and ACOE.  The changes are summarized in the Applicant’s submittal, 
most significant include: 1) the elimination of one lot, 2) addition of a 40-foot wide no-cut easement along 
Wilson Road; 3) addition of buffers along the rear of lots 3 through 6; and 4) the addition of a fence and trees 
along proposed Right-Of-Way to mitigate proximity of proposed roadway and existing abutting properties 
along Kings Court. 
 
Previous Issues  
 
1. Street Length:  The proposed street length to the beginning of the cul-de-sac is 1,050 linear feet, which 

conforms to the Class III (and Minor Streets) maximum length of 1,200 linear feet The proposed street 
meets Town standards, with the exception of the minor requested modifications of the street design 
standards. 

 
2. Fire Hydrants/Fire Suppression:  Fire Chief during preliminary plan review did not have an issue 

anticipating that the proposed roadway section is equal to what was approved for Devon Woods, which 
would allow for the use of tanker trucks to provide adequate water to the site.  Staff plans to have Fire, 
Police and DPW review the final plans submitted next week and will report their comments at the 
planning board meeting. 
 

ITEM 4 

P:\PLANNING AND DEVELOPMENT\PLANS AND PROJECTS\M54 L14 60 Wilson Rd\2013-Cluster Appl\PRN Pearson Meadows Cluster -5-8-2014.doc 
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3. Entrances:  Using the Burn’s driveway for the subdivision road will not meet the 100 foot setback from 
the vernal pool.  The U.S. Army Corps of Engineers (ACOE) has granted approval of the Applicant’s 
submitted final plans and support the street location to the north (where the applicant has proposed it) 
rather than the south, along the existing driveway, for reasons that favor wood frog habitat.   
 
The Applicant is also proposing to maintain the existing entrance to the existing dwelling.  The Board 
will need to address this issue by:  

a) considering a waiver from the standard in Title 16.8.11.6.G In cluster residential developments, no 
individual lot or dwelling unit may have direct vehicular access onto a public road existing at the time of 
development. or; 

b) directing the applicant to provide a new driveway to the existing dwelling that connects to the proposed 
street and remove vehicular access from Wilson Road; or  

c) same as b) above though maintain vehicular access to the existing Barn and designate the remaining 
gravel drive a walk. 
 
With regard to item a), the provision Title 16.7.4.1 Waiver Authorization,  
 
Where the Planning Board finds, due to special circumstances of a particular plan, certain 
required improvements do not promote the interest of public health, safety and general welfare, 
or are inappropriate because of inadequacy or lack of connecting facilities adjacent or in 
proximity to the proposed development, upon written request, it may waive or modify such 
requirements, subject to appropriate conditions as determined by the Planning Board. 
 
The Board might consider the significant habitat identified associated with the vernal pool and that 
preventing unnecessary disturbance to the habitat (upland associated with the wetland on reserved lot for 
the existing dwelling) is a benefit and may be considered as a positive contribution to the general welfare 
of the Town. 
 

4. Open Space:  The applicant has addressed some of staff’s previous comments regarding open space and 
additional buffers/easements along the rear lot-lines of lots 3 through 6.  As previously suggested, 
preserving some of the existing woods on lots 3, 4 and 5 would benefit the preservation of plant/wildlife 
habitat connections between the Devon Woods open space to the north and the proposed open space to 
the south.   Regarding the Maine DEP Stormwater buffer to the north of lots 1, 2 and 3, the Applicant 
should address the proposed placement of wells in these areas as shown on the plan (C-1) and the 
potential to include the area of the Wetland Setback within this easement which would make monitoring 
compliance easier have a single boundary. 
 
In addition, in light of the ACOE’s interest in the preservation of and access to wooded upland habitat, 
Staff recommends the Board to consider more of the “reserved lot” be included in the open space (the 
vernal pool and a reasonable portion of the 100-foot setback and upland north of lot 9).  The applicant has 
revised to plan to designate open space behind lot 9.  The goal is to provide more contiguous protected 
area between what has been identified as important habitat to the wood frog, in this case the vernal pool 
and the forested upland to the south, where the majority of the open space is located. 
 

5. Net Residential Acreage Calculations:  The calculations have been revised and are shown on the revised 
subdivision plan prepared by Easterly Surveying, Inc.  The Applicant has applied the Soil Suitability 
Guide per Title 16.7.8.1.5 and subtracted land area that consists of soils rated poor or very poor.  In this 
case the only soils listed are Elmwood.  Soils Plan G-1 shows the location and the area is labeled EmB.   

 
The other soils identified on site are not listed in the Guide, with the exception of Scantic, which is 
already included in the subtracted wetlands land area.  The calculations appear to be in order. 
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The Revised Plan 
 

1. Title 16.10.7.2.P Performance Guaranty needs to be addressed prior to final approval. 
2. Subdivision plans entitled ‘Pearson Meadow’ need to be titled ‘Subdivision Plan’ preceding the name 

of the subdivision. 
3. The plan needs to reflect graphically and in note 9 that the wetland setback is a no-disturb/no-cut 

buffer per Title 16.8.11.6.I.5 Development Setbacks. 
4. Staff suggests extending the proposed 40-foot wide town no-cut easement located along Wilson Road 

to the edge of the existing gravel drive. 
5. A Street Naming Application needs to be prepared and submitted prior to final plan approval. 
6. The applicant needs to address the applicable provisions of the Code related to wetland alteration and 

mitigation.  There has been no information submitted pertaining to the amount of wetland fill and the 
impact is only noted on the profile, Sheet C-2. 

 
Attached is a memo from CMA, the Town’s Peer-Review Engineer.  Staff has included the criteria (draft 
findings) the Board uses in reviewing/approving subdivisions. 
 
Recommendation 
 
After hearing testimony from the Applicant, the Board should provide the applicant direction on any code 
conformance issues the final plan has.  The Board discuss the location of the proposed street and the related 
ACOE approval and the requested waiver and modifications to dimensional standards. The Board can move 
to continue the review to another meeting at a later date, not to exceed 90 days. 
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KITTERY PLANNING BOARD                    
FINDINGS OF FACT -  
for 
 
WHEREAS:  Owner Gail Beverly Burns and applicant Chinburg Builders, Inc, is requesting consideration 
of their plan for a cluster subdivision, ten new lots and one reserved lot on a 24.5 acre parcel at 60 Wilson 
Road., Tax Map 54, Lot 14, Residential-Rural and Resource Protection Overlay zones.  Agent is Jeff 
Clifford, Altus Engineering, Inc. 
 
Hereinafter the “Development”. 
 
Pursuant to the Plan Review meetings conducted by the Planning Board as duly noted; and pursuant to the Project 
Application and Plan and other documents considered to be a part of the approval by the Planning Board in this 
finding consist of the following (Hereinafter the “Plan”): 
 
S1 - Standard Boundary (Northeasterly 
Survey, Inc. (NES)) 

7/15/13 C-2 – Road Plan & Profile 7/18/13 

S2 – Existing Conditions (NES) 7/15/13 C-3 – Stormwater Management (Preliminary) 7/18/13 

S3A – Pearson Meadow, North (NES) 7/15/13 C-4 – BMP Maintenance Schedule 7/18/13 

S3B – Pearson Meadow, South (NES) 7/15/13 C-5 – Erosion Control Notes 7/18/13 

G-1 – Soils Plan  7/18/13 C-6 – Erosion Control Detail 7/18/13 

G-2 – Soils Plan  7/18/13 C-7 – Temporary Erosion Control Details 7/18/13 

G-3 – Legend & General Notes  7/18/13 C-8 – Detail Sheet 7/18/13 

C-1 – Lot Plan 7/18/13   

 

 
FINDINGS OF FACT 
 
 

Action by the board shall be based upon findings of fact which certify or waive compliance with all the required 
standards of this title, and which certify that the development satisfies the following requirements: 

A. Development Conforms to Local Ordinances. 
The proposed development conforms to a duly adopted comprehensive plan as per adopted provisions in the Town 
Code, zoning ordinance, subdivision regulation or ordinance, development plan or land use plan, if any. In making this 
determination, the municipal reviewing authority may interpret these ordinances and plans. 
 
R-Rural: 
Minimum lot size 40,000 square feet 
Minimum street frontage 150 feet 
Minimum front yard 40 feet 
Minimum rear and side yards 20 feet 
CMA Review: 
The proposed use (dwellings) is a permitted use, and cluster residential development is specifically included as a 
permitted uses. 
Land area: Public water and sewer are not available.  The minimum land area per dwelling unit is 40,000 sf for un-
sewered lots. In using the residential cluster format for the subdivision, the applicant may reduce the lot size from 
40,000 sf to 20,000 sf. for un-sewered lots.  
There are 10 residential units proposed (one existing, nine proposed). This is satisfactory and meets the clustered 
subdivision requirements for density and open space. 
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Lot size and configuration, dimensional changes due to cluster:  Other dimensional requirements in the section are 
proposed to be modified by application of the Cluster Residential Provisions in Article XI Section 16.8.11.3 including: 

• 16.3.2.1.D2:  Minimum lot area:  20,150 sf vs 40,000 sf. 
• 16.3.2.1.D2:  Street frontage 25.22 ft  vs 150 ft. 
• 16.3.2.1.D2:  Front yard setback 20 ft.  vs 40 ft 
• 16.3.2.1.D2:  Side and rear yard setback 10 ft  vs 20 ft 
• 16.8.4,4:  Minor Street ROWwidth  50 ft. vs 60 ft 
• 16.8.4,4:  Minor Street tangent between reverse curves 86.25 vs 100 ft 
• 16.8.4,4:  Minor Street side slope  2:1 vs  3:1 
• 16.8.4,4:  Minor Street Paved shoulder: None  vs 2 ft at walk side and 8 ft    

     opposite side  
 
In addition, it appears that an addition modification is necessary regarding the proposed dimensions of the cul-de-sac:  a 
60 ft radius, and 50 ft paved radius are required, and it appears a 55 ft radius and 40-45 ft paved radius are proposed. 
 
All dimensional changes are consistent with the cluster subdivision concept, and precedence in Kittery. The low volume 
road, low speeds and other factors support these modifications. 
 
16.3.2.17  Shoreland Overlay Zone (OZ-SL) 
A portion of the lot falls within the shoreland overlay zone is at the southern boundary of the property in the portion of 
the parcel designated as open space.  The proposed use (open space) is a permitted use in the overlay zone.  No 
development or disturbance is proposed within the shoreland overlay zone so the other standards in this section do not 
apply. 
 
16.3.2.19  Resource Protection Overlay Zone (OZ-RP) 
A portion of the lot falls within the resource protection overlay zone is at the northern boundary of the property.   A 
section of the proposed roadway is located in this overlay zone.   
 
In accordance with section 16.8.4.14A, the Planning Board may grant a permit to construct a roadway in the Resource 
Protection Overlay Zone that provides access to a permitted use (such as residential units in this case) upon a finding 
that no reasonable alternative route or location is available outside the zone…… and that the road be set back as far as 
practicable from…. upland edge of a wetland.  
 
Other requirements include all roadway drainage being directed to an un-scarified buffer strip, for diffuse flow to 
undisturbed land. The applicant has modified the design to accomplish this through “super-elevation” of the roadway to 
the south throughout the affected area. 
 
The applicant has presented the rationale that the proposed roadway route is the only feasible route and that road design 
minimizes impacts (by reductions in ROW width, pavement width, and side slopes).  The applicant wishes to retain an 
existing driveway to the existing house and barn for historical reasons and consistency with the character of the site and 
land. (See also waiver/modification request to 16.8.11.6.G below regarding the direct access of one lot to the public 
roadway).   If this existing driveway is maintained as proposed, then the route of the proposed roadway is the only 
reasonable alternative. A small impact to wetlands, and routing through the Resource Protection Overlay Zone is 
necessary with this alignment. 
 
To permit the project as designed, the Planning Board needs to determine that the proposed roadway meets the criterion 
outlined in 16.8.4.14A. 
 
Applicant:  The plan conforms to Article XI Cluster Residential Development, Section 16.8.11 which is eligible for 
modified dimensional, design and performance standards. 
 
CMA:  The applicant proposes several measures for landscape and buffering, including plantings and a fence along the 
roadway near the abutting King’s Court, a berm and plantings behind lots 3 and 4, and plantings along the proposed 
drainage easements behind lots 6, 7, 8, and 9.  The applicant should clarify the specifications for the proposed plantings, 
including species, caliper and maintenance (Planting List). 

Vote of       in favor 0  against  0  abstaining 
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B. Freshwater Wetlands Identified. 

All freshwater wetlands within the project area have been identified on any maps submitted as part of the application, 
regardless of the size of these wetlands.  

Applicant:  The wetlands boundaries were delineated and flagged by Joseph W. Noel, Maine Certified Soil Scientist 
(#209) during June 2011 and October 2012, and surveyed and shown on the Existing Conditions Plan prepared by 
North Easterly Survey, Inc.  The delineation was conducted in accordance with the U.S. Army Corps of Engineers 
(ACOE) Wetlands Delineation Manual (1987) along with the required regional supplement manual, North central 
and Northeast Region (Version 2, January 2012). 
CMA:  Dimensional modification to 16.8.11.6.1.5 – Disturbance within 100 of wetlands buffer.  This disturbance is 
associated with grassed swales and underdrained soil filters for BMP stormwater treatment and management.  These 
have been designed and approved in accordance with the MDEP site development permitting.  The disturbance 
enhances water quality, and can be seen to be consistent with wetlands protection. 

Vote of       in favor 0  against  0  abstaining 
C.  River, Stream or Brook Identified. 
Any river, stream or brook within or abutting the proposed project area has been identified on any maps submitted as 
part of the application. For purposes of this section, “river, stream or brook” has the same meaning as in 38 M.R.S. 
§480-B, Subsection 9. 

There are no rivers, streams, or brooks on the site. 

Vote of       in favor 0  against  0  abstaining 
D. Water Supply Sufficient. 

The proposed development has sufficient water available for the reasonably foreseeable needs of the development. 

CMA:  The project includes individual water supply wells and septic systems for each lot.  Well setbacks have been 
illustrated on the proposed plan.   
Applicant:  Private wells are proposed for each lot.  Domestic water use is conservatively estimated to be 270 gallons 
per day per dwelling for each of the 9 lots.  The total water consumption is estimated to be 2,430 gallons per day for 
the project. 

Vote of       in favor 0  against  0  abstaining 

E. Municipal Water Supply Available. 

The proposed development will not cause an unreasonable burden on an existing water supply, if one is to be used. 

Proposal is to utilize on-site wells for each dwelling unit.  This standard is not applicable to this development 

Vote of       in favor 0  against  0  abstaining 

F. Sewage Disposal Adequate. 
The proposed development will provide for adequate sewage waste disposal and will not cause an unreasonable burden 
on municipal services if they are utilized. 
Applicant:  Individual septic and leach field systems are proposed for each lot.  A minimum of two required test pit 
locations have been located on each lot by Joseph W. Noel, Maine Certified Site Evaluator, indicating the lot can 
support a septic system.  Test pits were also performed at the proposed reserve areas. 

Vote of       in favor 0  against  0  abstaining 

G. Municipal Solid Waste Disposal Available. 

The proposed development will not cause an unreasonable burden on the municipality’s ability to dispose of solid waste, 
if municipal services are to be used. 

Applicant:  The subdivision does not require any changes to municipal solid waste services. 

Vote of       in favor 0  against  0  abstaining 

H. Water Body Quality and Shoreline Protected. 

Whenever situated entirely or partially within two hundred fifty (250) feet of any wetland, the proposed development will 
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not adversely affect the quality of that body of water or unreasonably affect the shoreline of that body of water. 

Applicant:  Portions of the development are located within 250 feet of shoreland wetlands at the southerly end of the 
project.  There will be no disturbance within 500 feet of this overlay zone.  The development should not adversely 
affect the quality of the water body. 

Vote of       in favor 0  against  0  abstaining 
I. Groundwater Protected. 
The proposed development will not, alone or in conjunction with existing activities, adversely affect the quality or 
quantity of groundwater. 
Applicant:  Individual septic and leach field systems are proposed for each lot.  A minimum of two required test pit 
locations have been located on each lot by Joseph W. Noel, Maine Certified Site Evaluator, indicating the lot can 
support a septic system.  Test pits were also performed at the proposed reserve areas.  The proposed development 
should not adversely affect the quality or quantity of groundwater 

Vote of       in favor 0  against  0  abstaining 

J. Flood Areas Identified and Development Conditioned. 

All flood-prone areas within the project area have been identified on maps submitted as part of the application based on 
the Federal Emergency Management Agency’s Flood Boundary and Floodway Maps and Flood Insurance Rate Maps, 
and information presented by the applicant. If the proposed development, or any part of it, is in such an area, the 
applicant must determine the one hundred (100) year flood elevation and flood hazard boundaries within the project 
area. The proposed plan must include a condition of plan approval requiring that principal structures in the 
development will be constructed with their lowest floor, including the basement, at least one foot above the one hundred 
(100) year flood elevation. 

Applicant:  Zone A2 has a defined 100-year flood elevation of 9 feet.  Zone B is listed as areas of moderate flood 
hazard, usually the area between the 100-year and 500-year floods.  Zone lines are shown on the Existing Conditions 
Plan prepared by North Easterly Surveying, Inc.  No buildings will be constructed within these zones. 

Vote of      in favor 0  against  0  abstaining 

K. Stormwater Managed. 
Stormwater Managed. The proposed development will provide for adequate stormwater management 
Applicant:  Stormwater from impervious and disturbed areas on the site will be treated by the use of stormwater BMPs 
designed to remove fine particulates an suspended sediments.  Wooded buffers, swales, level spreaders, riprap protection 
and stormwater management are utilized to obtain the required stormwater permit.   
Declaration of Covenants outlines the protection of natural resources via long term maintenance of stormwater practices. 
CMA:  A detailed drainage report addressing the management of stormwater and the inclusion of best management 
practices (BMPs) was submitted.  The plan is sound, incorporates appropriate BMPs and has obtained state MDEP 
approval.  This standard appears to be met. 

Vote of       in favor 0  against  0  abstaining 
L. Erosion Controlled. 
The proposed development will not cause unreasonable soil erosion or a reduction in the land’s capacity to hold water 
so that a dangerous or unhealthy condition results. 
Applicant:  Runoff is primarily maintained as sheet flow and minimized concentrated flow.  Other best management 
practices include the use of undisturbed wooded buffers, reduction of flow velocities, rip rap protection, 
minimization of pavement widths, stabilized construction entrance and site barriers.  BMPs for erosion control were 
reviewed as part of the approved MDEP Stormwater Permit.  
This standard appears to be met. 

Vote of       in favor 0  against  0  abstaining 
M. Traffic Managed. 
The proposed development will: 
1. Not cause unreasonable highway or public road congestion or unsafe conditions with respect to the use of the 
highways or public roads existing or proposed; and 

2. Provide adequate traffic circulation, both on-site and off-site. 
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CMA:  In a cluster development, no lot is to have direct access to a public roadway.  In the proposal, the lot that will 
retain the existing house and barn will retain direct access to Wilson Road, separate from the proposed new roadway.  
Applicant:  A Traffic Generator Summary for the development and the average daily trip peak hour and peak day is 
appropriate for Maine Route 101, Wilson Road.   
This standard appears to be met. 

Vote of       in favor 0  against  0  abstaining 

N. Water and Air Pollution Minimized. 

The proposed development will not result in undue water or air pollution. In making this determination, the following 
must be considered: 
 
1. Elevation of the land above sea level and its relation to the floodplains; 
2. Nature of soils and sub-soils and their ability to adequately support waste disposal; 
3. Slope of the land and its effect on effluents; 
4. Availability of streams for disposal of effluents; 
5. Applicable state and local health and water resource rules and regulations; and 
6. Safe transportation, disposal and storage of hazardous materials. 
1. No filling or development is proposed within the 100 year floodplain. 
2. Applicant has provided a Class A High Intensity Soil Survey, test pit logs, proposed subsurface disposal area and 

reserve locations. 
3. Proposed leach fields are located outside steep slope areas. 
4. There are no streams on the site. 
5. The applicant has received the MDEP Stormwater License and ACOE Permit 
6. There will be no handling of hazardous materials. 
This standard appears to be met. 

Vote of       in favor 0  against  0  abstaining 
O. Aesthetic, Cultural and Natural Values Protected. 

The proposed development will not have an undue adverse effect on the scenic or natural beauty of the area, aesthetics, 
historic sites, significant wildlife habitat identified by the department of inland fisheries and wildlife or the municipality, 
or rare and irreplaceable natural areas or any public rights for physical or visual access to the shoreline. 

CMA:  In a cluster development, no lot is to have direct access to a public roadway.  In the proposal, the lot that will 
retain the existing house and barn will retain direct access to Wilson Road, separate from the proposed new roadway.  
The waiver/modification requested is to maintain the historical nature of the house and barn and the historic and 
scenic nature of the surroundings. 
Applicant:  The proposed development is maintaining 13.27 acres of protected open space.  No development is 
proposed within 100 feet of vernal pool #1 (not a significant vernal pool per MDEP standards). 
The Proposed wetland crossing is located at a narrow section of stream where an existing woods road is reported to 
have exist.  A partially buried sided culvert is proposed to allow for passage of wildlife below the road on a mineral 
bottom. 
Plan Sheet C-1 includes a corridor for migration of amphibians from the vernal pool to woodlands; a proposed fence 
is included in addition to proposed trees providing a visual barrier to the northerly abutters. 
 

Vote of       in favor 0  against  0  abstaining 
P. Developer Financially and Technically Capable. 

Developer is financially and technically capable to meet the standards of this section. 

16.10.7.2.P. Performance Guaranty and Town Acceptance to secure completion of all improvements required by the 
Planning Board and written evidence the Town manager is satisfied with the sufficiency of such guaranty. 
This is required prior to final approval. 

Vote of      in favor 0  against  0  abstaining 
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WETLAND ALTERATION FINDINGS OF FACT:  A wetlands application has been prepared and 
submitted to the Town.  The application appears to meet the requirements of the ordinance. The applicant makes the case 
for meeting the requirements of 16.9.3.9 (Mitigation Plan).  CMA January, 2012. 
16.9.3.7 Wetlands Alteration Approval Criteria 

A.  In making the final determination as to whether a wetland application should be approved, the Planning 
Board will consider existing wetland destruction and the cumulative effect of reasonably anticipated future 
uses similar to the one proposed. Preference will be given to activities that meet wetland setbacks, have a 
reasonable stormwater management plan (subject to Planning Board review and approval), and that dedicate 
easements for the purposes of maintaining the wetland and the associated drainage system. Approval to alter 
a wetland will not be granted for dredging or ditching solely for the purpose of draining wetlands and 
creating dry buildable land areas. An application for a wetlands alteration will not be approved for the 
purpose of creating a sedimentation or retention basin in the wetland.   Increased peak runoff rates resulting 
from an increase in impermeable surfaces from development activities are not allowed. 

 

Vote of    in favor    against      abstaining 
B. It is the responsibility and burden of the applicant to show that the proposed use meets the purposes of 
this Code and the specific standards listed below to gain Planning Board approval to alter a wetland. The 
Planning Board will not approve a wetlands alteration unless the applicant provides clear and convincing 
evidence of compliance with the Code. 
 

Vote of     in favor    against     abstaining 
C. In evaluating the proposed activity, the Planning Board may need to acquire expert advisory opinions. 
The applicant must be notified in writing, by the Town Planner at the Planning Board’s request, that the 
applicant will bear the expenses incurred for the expert persons or agencies. The Planning Board will 
consider the advisory opinion, including any recommendations and conditions, provided by the Conservation 
Commission. 

 

Vote of     in favor    against     abstaining 

D. When the Planning Board finds the demonstrated public benefits of the project as proposed, or modified, 
clearly outweigh the detrimental environmental impacts, the Planning Board may approve such development, 
but not prior to granting approval of a reasonable and practicable mitigation plan, (see Section 16.9.3.9) and 
not prior to the completion of all performance guaranties for the project, (see Section 16.10.8.2.2). 

Applicant has not provided total wetland fill area. 

Vote of     in favor    against     abstaining 

E. The applicant must submit applicable documentation that demonstrates there is no practicable 
alternative to the proposed alteration of the wetland. In determining if no practicable alternative exists, the 
Board will consider the following: 
The proposed use: 
1. Uses, manages or expands one or more other areas of the site that will avoid or reduce the wetland 
impact; 
2. Reduces the size, scope, configuration or density of the project as proposed, thereby avoiding or reducing 
the wetland impact; 
3. Provides alternative project designs, such as cluster  development, roof gardens, bridges, etc., that avoid 
or lessen the wetland impact; and 
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4. Demonstrates that the proposed development meets or exceeds best management practices for stormwater 
management in the wetland areas. 

 

Vote of     in favor    against    abstaining 

F. In determining if the proposed development plan affects no more wetland than is necessary the Planning 
Board will consider if the alternatives discussed above in subsection A of this section accomplish the following 
project objectives: 
The proposed use will not: 
1. Unreasonably impair or diminish the wetland’s existing capacity to absorb, store, and slowly release 

stormwater and surface water runoff; 
2. Unreasonably increase the flow of surface waters through the wetland; 
3. Result in a measurable increase in the discharge of surface waters from the wetland; 
4. Unreasonably impair or diminish the wetland’s capacity for retention and absorption of silt, organic 

matter, and nutrients; 
5. Result in an unreasonable loss of important feeding, nesting, breeding or wintering habitat for wildlife or 

aquatic life;  all crossings must be designed to provide a moist soil bed in culvert inverts and to not 
significantly impede the natural migration of wildlife across the filled area; 

6. Result in a measurable increase of the existing seasonal temperature of surface waters in the wetland or 
surface waters discharged from the wetlands. 

7. Result in a measurable alteration or destruction of a vernal pool. 

 

Vote of     in favor   against   0  abstaining 

 
NOW THEREFORE the Kittery Planning Board adopts each of the foregoing Findings of Fact and based on 
these Findings determines the proposed Development will have no significant detrimental impact, and the Kittery 
Planning Board hereby grants Final Approval for the Development at the above referenced property, including 
any waivers/modifications granted or conditions as noted.  
 
Dimensional Standards Modifications (per Article XI Clustered Residential Development, 16.8.11.3) 
 
1. 16.3.2.1.D2  Minimum lot are:  20,150 sf vs. 40,000 s.f. 
2. 16.3.2.1.D2  Street frontage:  2522 feet vs. 105 feet minimum 
3. 16.3.2.1.D2  Front yard setback:  20’ vs. 40’ 
4. 16.3.2.1.D2  Side and rear yard setback:  10’ s 20’ 
5. 16.8.4.4  ROW width:  50’ vs. 60’ (Minor street standard) 
6. 16.8.4.4  Tangent between reverse curves:  86.25’ vs. 100’ (Minor street standard) 
7. 16.8.4.4  Side slope:  2:1 vs. 3:1 (Minor street standard) 
8. 16.8.4.4  Paved shoulder:  none vs. 2’ at walk side and 8’ opposite side (Minor street  

  standard) 
9. 16.8.5.1.3  Drawing scale:  1”-60’ vs 1”=40’ 
10. 16.8.16.9.A. Flag lots, Lot dimensional ratio 
11. 16.8.11.6.G  Allow direct access to a public roadway for the existing owner’s use. 
12. 16.8.11.6.I.5 Disturbance within 100’ of a wetlands buffer. 
 

Conditions of Approval (to be included on the final plan to be recorded):   
 

1. No changes, erasures, modifications or revisions may be made to any Planning Board approved final 
plan. (Title 16.10.9.1.2) 

2. Applicant/contractor will follow Maine DEP Best Management Practices for all work associated with 
site and building construction to ensure adequate erosion control and slope stabilization. 
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3. Prior to the commencement of grading and/or construction within a building envelope, as shown on 
the Plan, the owner and/or developer must stake all corners of the envelope. These markers must 
remain in place until the Code Enforcement Officer determines construction is completed and there is 
no danger of damage to areas that are, per Planning Board approval, to remain undisturbed. 

4. All Notices to Applicant contained herein. 
 
Notices to Applicant:  
 
1. Prior to the release of the signed plans, the applicant must pay all outstanding fees associated with 

review, including, but not limited to, Town Attorney fees, peer review, newspaper advertisements and 
abutter notification. 

2. State law requires all subdivision and shoreland development plans, and any plans receiving waivers 
or variances, be recorded at the York County Registry of Deeds within 90 days of the final approval.  

3. One (1) mylar copy and two (2) paper copies of the final plan (recorded plan if applicable) and any 
and all related state/federal permits or legal documents that may be required, must be submitted to the 
Town Planning Department.  Date of Planning Board approval shall be included on the final plan in 
the Signature Block. 

4. The owner and/or developer, in an amount and form acceptable to the town manager, must file with 
the municipal treasurer an instrument to cover the cost of all infrastructure and right-of-way 
improvements and site erosion and stormwater stabilization. 

5. This approval by the Town Planning Board constitutes an agreement between the Town and the 
Developer, incorporating the Plan and supporting documentation, the Findings of Fact, and any 
Conditions of Approval.  

 
The Planning Board authorizes the Planning Board Chairman sign the Final Plan and the Findings of 
Fact upon confirmation of compliance with any conditions of approval.  
 

Vote of       in favor     against       abstaining 
 
 

APPROVED BY THE KITTERY PLANNING BOARD ON       
 

 
 

Thomas Battcock-Emerson, Planning Board Chairman 
 

 
 
Per Title 16.6.2.A - An aggrieved party with legal standing may appeal a final decision of the Planning Board to the 
York County Superior Court in accordance with Maine Rules of Civil Procedures Section 80B, within forty-five 
(45) days from the date the decision by the Planning Board was rendered. 
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LIST OF REVISIONS SUBSEQUENT TO PRELIMINARY APPROVAL 
for 

PEARSON MEADOW SUBDIVISION 
WILSON ROAD, KITTERY, MAINE 

 
Altus Project P4353 
 
Sheet 3A & 3B – Subdivision Plan 

 Updated net residential acreage calculations to include all wetlands and any upland soils listed as poor 
or very poor in the 1975 Soils Suitability Guide for Land Use Planning in State of Maine. Elmwood 
was found to be the only upland soil listed. 

 Eliminated one (1) proposed lot. Revised subdivision now includes nine (9) proposed single family 
lots with one (1) remainder lot (Burns’ home) and one (1) lot for Common Open Space.  The new 
layout provides a travel corridor between vernal pool and abutting woods; provides stormwater 
treatment of the development and reduces the overall road length. 

 Reduced R.O.W. width from 60-feet to 50-feet. 
 Increased roadside MDEP stormwater “wooded” buffer to 55-foot wide for stormwater treatment of 

roadway. 
 Clearly identified MDEP “wooded” buffer vs. restricted buffer.  While both buffers have the same 

limitations, the MDEP buffer provides treatment of runoff from the site, whereas restricted buffers are 
used to preserve natural features within a lot. 

 In consideration of the waiver request to retain the Burns’ existing driveway, a 40-foot wide “no-cut” 
easement is proposed to help preserve the rural character along Wilson Road. 

 Added Note #15 – Future driveway access across road within “wooded” buffer is allowed per MDEP 
Stormwater Law.    

 Added Note #16 – Access route to MDEP stormwater structures shall be preserved for future routine 
maintenance. 

 
 
Sheet C-1 – Lot Plan 

 Provided tree plantings along buffers as visual references for land owners. 
 A proposed fence is provided in addition to the proposed trees for visual barrier.  Installation will be 

coordinated with abutters. 
 Provided a berm and drainage easement on Lots 3 & 4 to divert runoff to “wooded” buffer to meet 

MDEP Stormwater Law requirements for stormwater treatment. 
 Provided an additional 20-wide buffer/easement along the rear of Lots 3 thru 6 to provide 30-foot 

wide perimeter buffer along the eastern property line. 
 Provided a closed drainage system at cul-de-sac. 
 Provided two (2) grassed underdrain soil filter basins for stormwater treatment within the existing 

meadow area, eliminating the need to cut existing woods.  Proposed grassed swale within lots will 
direct runoff to the filter basins. 

 Provided access route for future routine maintenance of stormwater filter basins. 
 Added grass swale and drainage easement at rear of Lots 7, 8 & 9 to direct sheet flow runoff from lots 

to filter basins, meeting MDEP Stormwater Law requirements.  
 Provided a corridor for migration of amphibians from the vernal pool to woodlands. 
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