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Town of Kittery 
Planning Board Meeting 

June 9, 2016 
 

58 Cutts Road – Right of Way Application  
Action: Accept or deny plan application; Approve or deny plan. Owner/applicant Rebecca Emberley 
proposes a Right-Of-Way to access a new lot located at 58 Cutts Road (Tax Map 66 Lot 7-3) in the 
Residential-Rural (R-RL) Zone. Agent is Tom Harmon, Civil Consultants. 
 
PROJECT TRACKING 

REQ’D ACTION COMMENTS STATUS 

YES 
Determination of 
Completeness/Acceptanc
e 

Scheduled for 6/9/2016 Pending 

NO Site Visit At the Board’s discretion  

YES Public Hearing   

YES Preliminary/Final Plan 
Review and Approval   

Applicant:  Prior to the signing of the approved Plan any Conditions of Approval related to the Findings of Fact along with waivers and 
variances (by the BOA) must be placed on the Final Plan and,   when applicable, recorded at the York County Registry of Deeds.  
PLACE THE MAP AND LOT NUMBER IN 1/4” HIGH LETTERS AT LOWER RIGHT BORDER OF ALL PLAN SHEETS.   As 
per Section 16.4.4.13 - Grading/Construction Final Plan Required. - Grading or construction of roads, grading of land or lots, or construction 
of buildings is prohibited until the original copy of the approved final plan endorsed has been duly recorded in the York County registry of 
deeds when applicable.  

 
Background 
 
The applicant had previously made an effort to create a condominium on the property that would 
facilitate conveying out one of the two dwellings that are located on the property.  There have been 
complications with this scheme and the owner is now interested in dividing the lot into two.  The 
only way this is possible is to create a Street Right-Of-Way (ROW) that would provide legal street 
frontage to the rear dwelling and associated and sufficient land area. 
 
There is an existing driveway that provides access to both dwellings.  The applicant is requesting 
approval to create a 40-wide ROW over this existing driveway with limited additional 
improvements. 
 
Staff Review 
 
Planning Board Review for this application is required by 16.10.7.2.T Right-Of-Way Plan (ROW).  
The existing use is two conforming single-family dwellings on a conforming lot. 
 
Per the definition in 16.2, street frontage means a continuous portion of a boundary of a lot which 
abuts a street, ordinarily regarded as the front of the lot. Therefore and in this instance, in order for 
the rear lot to obtain frontage, the portion of the travel way within the ROW would typically be 
constructed to the Class 1 Private Street classification standard, designated for 12 to 35 Average 
Daily Trips (ADT).  The applicant’s agent, Civil Consultants, suggests street design and 
construction in Table 1, 16.8.4 for a Class 1 street is not applicable in this case since the Average 
Daily Trips (ADT) listed in table is less than a one single family dwelling (10 ADT), and there is 
only one dwelling planned for the proposed street. 
 

ITEM 5 
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Though this is reasonable, there is no standard for anything less than a Class 1 street.  Legal street 
frontage can only be obtained through an approved Street ROW.  Therefore, the applicant requires 
the Planning Board to grant waivers/modifications to the street standards (16.8.4 and Table 1) in 
order to accommodate the proposal as submitted.  Staff supports not requiring a full street 
construction and supports modifications and waivers where appropriate, however, recommends 
the first 50 feet to continue to be maintained as bituminous pavement and perhaps widened and or 
reconfigured to lay squarely within the proposed ROW. 
 
Application includes a proposed right-of-way plan, copy of deed, tax map and abutter list. A 
standard boundary survey was completed on 9/17/2013 (plan reference #1). Due to the limited 
development proposed with the Right-of-way, the applicant has not included a number of submittal 
requirements. The applicant plans to submit a waiver and modification request and a street naming 
application to the Town for review by the Planning Board.   
 
 
Staff has submitted the application for review by the Town review engineer. The proposed 
development appears to CMA limited in nature and does not require a typical stormwater and 
erosion control review. 
 
Staff recommends the following plan revisions. 

1. The plan needs to be entitled only as a Private Street Right-Of-Way Plan.  Remove 
references to “Lot Split” 

2. Depict on the ROW plan street name and front yard dimensions only, remove proposed lot 
lines for future land division.  Front Yard setbacks apply to both Cutts Road and the 
proposed street. 

3. On a separate plan the proposed land division should be shown entitled “conceptual land 
division, with a plan note that states not for planning board approval. 

4. The existing conditions as it relates to current edge of pavement and differentiating of 
surfaces needs to be updated on the Right-Of -Way Plan, missing current driveway access 
to building closest to Cutts Road 

5. Add abutter information for across the street 
6. Depict a reconfigured approach in the first 50 feet of the ROW as described above with a 

note that will be maintained with bituminous pavement. 
7. Provide for staff review a draft legal description of the ROW and revised deeds showing 

ownership and rights, and maintenance obligations 
8. Provide necessary recording block and substitute ‘Chairperson’ for ‘Chairman’ 

 
 
 
Recommendation 
As a Right-of-Way plan, a public hearing is discretionary. With the inclusion of the street naming 
application, the application appears complete, as defined in Title 16.10.7.2.T. Staff recommends 
the Board accept the Right-of-Way application, and if warranted schedule a public hearing and site 
visit.  The proposal is somewhat straight forward and could be approved with conditions if the 
Board does not hold a public hearing and sees no need for a site visit.  
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Move to accept the Right-of-way application dated 5/19/2016 for owner/applicant Kimberly 
Emberley, located at 58 Cutts Road (Tax Map 66 Lot 7-3) in the Rural-Residential Zone… 
 
And, if Board is amenable to approve… 
 
…move to approve with conditions the Right-of-Way Plan dated 5/19/2016 for owner/applicant 
Kimberly Emberley, located at 58 Cutts Road (Tax Map 66 Lot 7-3) in the Rural-Residential 
Zone, upon the review and voting in the affirmative, on the findings of fact. 
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KITTERY PLANNING BOARD 
FINDINGS OF FACT -  UNAPPROVED 
for 
58 Cutts Road 
Right-of-Way Plan 
 
Note:  This approval by the Planning Board constitutes an agreement between the Town and the Developer incorporating the 
Development plan and supporting documentation, the Findings of Fact, and all waivers and/or conditions approved and required 
by the Planning Board.  
 
WHEREAS: Owner/applicant Rebecca Emberley proposes a Street Right-Of-Way to access a future lot 
located at 58 Cutts Road (Tax Map 66 Lot 7-3) in the Residential-Rural (R-RL) Zone. Agent is Tom 
Harmon, Civil Consultants. 
 
Hereinafter the “Development”. 
 
Pursuant to the Plan Review meetings conducted by the Planning Board as duly noted in the Plan Review 
Notes dated 6/9/2016; 

 
Determination of 
Completeness/Acceptance 

Held 6/9/2016 

Public Hearing/Site Walk Not required  
Preliminary/Final Plan Review and Approval Held 6/9/2016 

 

and pursuant to the Project Application and Plan and other documents considered to be a part of the 
approval by the Planning Board in this finding consist of the following and as noted in the Plan Review 
Notes dated 6/9/2016 (Hereinafter the “Plan”). 

1. Application: Right-of-Way Plan Review, received 5/19/2016 and associated documents 
including waivers 

2. Right-Of-Way Plan, Civil Consultants Inc, dated 5/17/2016 
3.  

 

NOW THEREFORE, based on the entire record before the Planning Board as and pursuant to the applicable 
standards in the Land Use and Development Code, the Planning Board makes the following factual findings as 
required by Section 16.10.8.3.4. and as recorded below:  

FINDINGS OF FACT 
Action by the board shall be based upon findings of fact which certify or waive compliance with all the 
required standards of this title, and which certify that the development satisfies the following requirements: 

A. Development Conforms to Local Ordinances. 
The proposed development conforms to a duly adopted comprehensive plan as per adopted provisions in the 
Town Code, zoning ordinance, subdivision regulation or ordinance, development plan or land use plan, if any. 
In making this determination, the municipal reviewing authority may interpret these ordinances and plans. 
Finding: The proposed Right-of-Way, with noted conditions and waivers/modifications, conforms to the 
design and performance standards in Title 16.8 as described in Plan Review Notes 6/9/2016 and does not 
appear to create or increase any nonconformances to the lot.  
 
Conclusion: The Board finds this requirement to be met.  

 
Vote of     in favor    against     abstaining 
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B. Freshwater Wetlands Identified. 

All freshwater wetlands within the project area have been identified on any maps submitted as part of the 
application, regardless of the size of these wetlands.  

Finding: It does not appear there are wetlands present on or adjacent to the property. 
Conclusion: The Board finds this requirement to be met.  

Vote of     in favor    against    abstaining 

C.  River, Stream or Brook Identified. 

Any river, stream or brook within or abutting the proposed project area has been identified on any maps 
submitted as part of the application. For purposes of this section, “river, stream or brook” has the same 
meaning as in 38 M.R.S. §480-B, Subsection 9. 
Finding: It does not appear there are any streams present on or adjacent to the property. 
Conclusion: The Board finds this requirement to be met. 

Vote of    in favor    against    abstaining  

D. Water Supply Sufficient. {and} 

The proposed development has sufficient water available for the reasonably foreseeable needs of the 
development. 

E. Municipal Water Supply Available. 

The proposed development will not cause an unreasonable burden on an existing water supply, if one is to be 
used. 

Finding: The existing development is currently connected to public water.  The proposed development does 
not cause a burden on water supply.  
Conclusion: The Board finds this standard is not applicable.  

Vote of     in favor     against    abstaining 

F. Sewage Disposal Adequate. 

The proposed development will provide for adequate sewage waste disposal and will not cause an 
unreasonable burden on municipal services if they are utilized. 
Finding: The existing development is currently connected to private sewer and the proposed development 
does not impact sewer..  
Conclusion: The Board finds this standard is not applicable. 

Vote of     in favor    against    abstaining 
G. Municipal Solid Waste Disposal Available. 

The proposed development will not cause an unreasonable burden on the municipality’s ability to dispose of 
solid waste, if municipal services are to be used. 

Finding: The proposed development will not produce an increase in solid waste. 
Conclusion: The Board finds this standard is not applicable. 

Vote of     in favor    against    abstaining 
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H. Water Body Quality and Shoreline Protected. 

Whenever situated entirely or partially within two hundred fifty (250) feet of any wetland, the proposed 
development will not adversely affect the quality of that body of water or unreasonably affect the shoreline of 
that body of water. 

Finding: The development is not within the setback of any regulated (non-forested) wetland located on the 
lot.  
Conclusion: The Board finds this standard to be met. 

Vote of     in favor     against     abstaining 

I. Groundwater Protected. 

The proposed development will not, alone or in conjunction with existing activities, adversely affect the quality 
or quantity of groundwater. 

Finding: The proposed development will not adversely affect the quality or quantity of groundwater.   
Conclusion: The Board finds this standard has been met. 

Vote of     in favor     against     abstaining 

J. Flood Areas Identified and Development Conditioned. 

All flood-prone areas within the project area have been identified on maps submitted as part of the application 
based on the Federal Emergency Management Agency’s Flood Boundary and Floodway Maps and Flood 
Insurance Rate Maps, and information presented by the applicant. If the proposed development, or any part of 
it, is in such an area, the applicant must determine the one hundred (100) year flood elevation and flood hazard 
boundaries within the project area. The proposed plan must include a condition of plan approval requiring 
that principal structures in the development will be constructed with their lowest floor, including the basement, 
at least one foot above the one hundred (100) year flood elevation. 

Finding: The property is not located within a flood prone area.  
Conclusion: The Board finds this standard is not applicable.   

Vote of     in favor     against    abstaining 

K. Stormwater Managed. 

Stormwater Managed. The proposed development will provide for adequate stormwater management 

Finding: The existing driveways are proposed to be used.  Separate driveways to each lot exist with no 
modification.  A minor addition of a turnaround is proposed for the driveway to the rear lot.  It appears to the 
Town’s Peer-review Engineer the proposed additions to the travel way are limited and will not alter existing 
stormwater runoff, and therefore does not require specific evaluation.  The proposed development conforms to 
Title 16.8.8 Surface Drainage. 
Conclusion: The Board finds this standard has been met  

Vote of     in favor     against     abstaining 
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L. Erosion Controlled. 
The proposed development will not cause unreasonable soil erosion or a reduction in the land’s capacity to 
hold water so that a dangerous or unhealthy condition results. 

Finding: The plans have been reviewed by the town’s peer-review engineer, and the proposed construction is 
negligible and therefore does not pose erosion and/or sediment control impacts.  It appears to conform to 
Title 16.8.8 Surface Drainage and will provide for adequate erosion and sediment control measures on site.  
 
Conclusion: The Board finds this standard has been met with condition of approval #3  

Vote of     in favor     against     abstaining 

M. Traffic Managed. 

The proposed development will: 
1. Not cause unreasonable highway or public road congestion or unsafe conditions with respect to the use 
of the highways or public roads existing or proposed; and 

2. Provide adequate traffic circulation, both on-site and off-site. 
Finding: The proposed development will not increase the current traffic demand and the site currently 
provides adequate access and will conform to town standards with consideration of condition of approval 
#8 and granted waivers and modifications 
 
Conclusion: The Board finds this standard has been met. 

 
Vote of     in favor     against     abstaining 

N. Water and Air Pollution Minimized. 

The proposed development will not result in undue water or air pollution. In making this determination, the 
following must be considered: 
 
1. Elevation of the land above sea level and its relation to the floodplains; 
2. Nature of soils and sub-soils and their ability to adequately support waste disposal; 
3. Slope of the land and its effect on effluents; 
4. Availability of streams for disposal of effluents; 
5. Applicable state and local health and water resource rules and regulations; and 
6. Safe transportation, disposal and storage of hazardous materials. 

 1. The development is located outside of a Flood Hazard Area.  
 2 thru 6. Not applicable to the proposed development. 

Finding: It does not appear the proposed development will result in undue water or air pollution   
Conclusion: The Board finds this standard has been met. 

 
Vote of     in favor     against     abstaining 
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O. Aesthetic, Cultural and Natural Values Protected. 

The proposed development will not have an undue adverse effect on the scenic or natural beauty of the area, 
aesthetics, historic sites, significant wildlife habitat identified by the department of inland fisheries and wildlife 
or the municipality, or rare and irreplaceable natural areas or any public rights for physical or visual access 
to the shoreline. 

Finding: Cutts Road is classified as a category two scenic road in the 1999 update of the Kittery 
Comprehensive Plan, however, the proposed development does not significantly change the existing 
character of the corridor.  
 
The property does not include any significant historic, wildlife habitat or physical or visual access to the 
shoreline that require protection. 
 
Conclusion: This requirement appears to be met.  

 
Vote of     in favor     against     abstaining 

P. Developer Financially and Technically Capable. 

Developer is financially and technically capable to meet the standards of this section. 

Finding: the proposed development is limited in nature and appears to be within the capabilities of the 
applicant. 
Conclusion: The Board finds this standard has been met. 

   
Vote of     in favor     against     abstaining 

S. For a Right-of-Way Plan 
The proposed ROW 
1. Does not create any nonconforming lots or buildings; and 
2. Could reasonably permit the right of passage for an automobile 
Finding: The proposed development does not appear to create or increase any nonconforming lots or 
buildings and complies with Title 16 standards with consideration of condition of approval #8 The 
proposed ROW is 50’ wide (exceeding the 40’ requirement) and can reasonably permit the passage for an 
automobile.  
Conclusion: The Board finds this standard has been met. 

  Vote of     in favor     against     abstaining 
 

Chapter 16.8 – Design and Performance Standards – Build Environment 
Article III. Street Signage 

16.8.3.1 Names 
Streets which join or are in alignment with streets of abutting or neighboring properties must bear the 
same name. Names of new streets may not duplicate, nor bear phonetic resemblance to the names of 
existing streets within the municipality and are subject to the approval of the Planning Board. 
Findings:  The proposed street name __________ is not duplicative or bear phonetic resemblance to any 
existing street names in Kittery. 
 
Conclusion: The Board finds this standard has been met. 
  Vote of     in favor     against     abstaining 
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NOW THEREFORE the Kittery Planning Board adopts each of the foregoing Findings of Fact and based 
on these Findings determines the proposed Development will have no significant detrimental impact, and 
the Kittery Planning Board hereby grants final approval for the Development at the above referenced 
property, including any waivers granted or conditions as noted.   
  

Waivers/Modifications: (to be depicted on the final plan):  

1. Class 1 street design and construction standards (16.8.4 Table 1) with the exceptions: 
a.  ROW width  
b. The approach/apron area adjacent to Cutts Road; area to include the first 50 feet from 

existing public street, with the apron width only 15 feet. 
c. Modified turn-around as depicted on plan 

2. Monuments - Section 16.8.2 
a. Waiver to allow the road monuments to be iron pipes instead of stone monuments as a 

more cost effective boundary marker due to the size and scope of the project 
3. Submission materials, Erosion and sedimentation control plan – Section 16.10.5.2.C.6 

a. York County Soil and Water Conservation District review is not warranted Review 
completed by CMA Engineers. 

 

  
Conditions of Approval (to be depicted on the final plan):   

 

1. No changes, erasures, modifications or revisions may be made to any Planning Board approved final 
plan. (Title 16.10.9.1.2) 

2. The approved private street cannot be accepted by the Town as a public street 

3. No more than the two existing dwelling units are allowed to use the approved private street ROW 

4. Applicant/contractor will follow Maine DEP Best Management Practices for all work associated with 
site and building construction to ensure adequate erosion control and slope stabilization. 

5. Prior to the commencement of grading and/or construction within a building envelope, as shown on 
the Plan, the owner and/or developer must stake all corners of the envelope. These markers must remain 
in place until the Code Enforcement Officer determines construction is completed and there is no 
danger of damage to areas that are, per Planning Board approval, to remain undisturbed. 

6. All Notices to Applicant contained in the Findings of Fact (dated: June 9, 2016). 
 
Conditions of Approval (Not to be depicted on the final plan):   

 

7. Final plan must be recorded with the York County Registry of Deeds 

8. Incorporate any plan revisions on the final plan as recommended by Staff, Planning Board, or Peer 
Review Engineer, and submit for Staff review prior to presentation of final Mylar, including: 

a. Revise plan to reflect actual edge of pavement and surface currently used for dwelling closest 
to Cutts Road;  

b. Add street name to plan to read: ‘____________’ 

c. Add abutter information for properties across the street per 16.10.7.2.T.1.d. 
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Notices to Applicant:  (not to be depicted on the final plan) 

 

1. Prior to the release of the signed plans, the applicant must pay all outstanding fees associated with 
review, including, but not limited to, Town Attorney fees, peer review, newspaper advertisements and 
abutter notification. 

2. State law requires all subdivision and shoreland development plans, and any plans receiving waivers or 
variances, be recorded at the York County Registry of Deeds within 90 days of the final approval.  

3. One (1) mylar copy and one (1) paper copy of the final plan (recorded plan if applicable) and any and 
all related state/federal permits or legal documents that may be required, must be submitted to the Town 
Planning Department.  Date of Planning Board approval shall be included on the final plan in the 
Signature Block. 

4. The owner and/or developer, in an amount and form acceptable to the town manager, must file with the 
municipal treasurer an instrument to cover the cost of all infrastructure and right-of-way improvements 
and site erosion and stormwater stabilization, including inspection fees for same. 

5. This approval by the Town Planning Board constitutes an agreement between the Town and the 
Developer, incorporating the Plan and supporting documentation, the Findings of Fact, and any 
Conditions of Approval.  

 

The Planning Board authorizes the Planning Board Chairperson to sign the Final Plan and the Findings of 
Fact upon confirmation of compliance with any conditions of approval.  

 
Vote of     in favor     against     abstaining 

 
APPROVED BY THE KITTERY PLANNING BOARD ON            June 9, 2016 

 
 

 
Ann Grinnell, Planning Board Chair 

 
Per Title 16.6.2.A - An aggrieved party with legal standing may appeal a final decision of the Planning Board to 
the York County Superior Court in accordance with Maine Rules of Civil Procedures Section 80B, within forty-
five (45) days from the date the decision by the Planning Board was rendered. 
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