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TOWN OF KITTERY, MAINE

APPROVED

PLANNING BOARD MEETING

May 24, 2012
Council Chambers 

Meeting called to order at 6:05 p.m.  

Board Members Present:  Thomas Emerson, Deborah Driscoll, Robert Melanson, Ann Grinnell, Rich Balano, Susan Tuveson
Members absent:  David Kelly
Staff:
Gerry Mylroie, Town Planner
Pledge to the Flag

Mr. Emerson brought up Planning Board housekeeping issues:

1. Requested that all material be submitted in Board packets one week prior to the scheduled Board meeting, and that materials not be submitted after that time, including information via email between staff and Board members.

2. Agendas should not specify ‘approval’ of any item, but rather should read ‘review and subsequent action’ so that it is not assumed that approval will be granted.

3. Councilor Beers requested clarification relating to a statement made by Mr. Mylroie at the April 26, 2012 Planning Board meeting regarding the use of contract zoning for the Kittery Trading Post site.  Mr. Mylroie clarified he meant to say that that the Kittery Trading Post site could be a site for contract zoning, but not that it is, and contract zoning is not being crafted for that particular site.  Mr. Balano stated what was said cannot be changed, as it is part of the record.  Mr. Emerson noted that the Mr. Mylroie’s respone to Mr. Beers’ letter provides clarification for the record.
Minutes:  May 10, 2012

Mr. Melanson moved to accept the minutes of May 10, 2012 as submitted.
Ms. Grinnell seconded
Motion carries unanimously by all members present
Public Comment:
Public comment and opinion are welcome during this open session. However, comments and opinions related to development projects currently being reviewed by the Planning Board will be heard only during a scheduled public hearing when all interested parties have the opportunity to participate. 
There were no public comments.
PUBLIC HEARING

ITEM 1 – Zoning Map Boundary Line Interpretation - Inset G –Pepperell Cove/Town Pier Locale.  

Action: Determine Zone Boundary Location.  Inset G of current Land Use Zoning Map is unclear as to the exact location of the Business- Local Zone and the Commercial Fisheries/Maritime Activities Overlay Zone in the proximity of Map 27 Lots 50, 51A and 49A located along Pepperrell Cove, Kittery Point. (Review/determination is required prior to the Public Hearing, following)

Al D’Amico, Frisbee Holdings LLC, submitted an email (Attachment 1) requesting that Board member Deborah Driscoll recuse herself from voting on items 1, 2, and 3 on this agenda.  Ms. Driscoll responded (Attachment 2) stating she does not own property directly abutting property owned by Frisbee Holdings LLC.  She stated she owns property identified as Map 26 L25 abutting the Pepperrell Tomb lot (Map 27 Lot 2) and utilizes Pepperrell Terrace along with other families.  However, if the Planning Board perceives that she has a conflict of interest she will step down.
Mr. Emerson stated that Board members live in a small town, and everyone knows everyone else.  Members of the community take an interest in their town but, where necessary, disclosure is important.  
Mr. Melanson motioned to request that Ms. Driscoll should recuse herself from item 2 and 3 discussion and vote as there is no relevance to item 1.

Mr. Balano seconded
Ms. Grinnell stated Ms. Driscoll’s knowledge of the community and this area is important in the Board’s deliberations, and has the best intentions for this project.  Mr. Balano asked if Ms. Driscoll has any financial interest.  Ms. Driscoll stated she did not.  Mr. D’Amico stated he owns the Tomb lot abutting Ms. Driscoll’s property.  It was noted that some abutters may not have been notified due to outdated records, noting two notices were returned.  Ms. Tuveson noted her objection to receiving notification by email.  Mr. Emerson stated Ms. Driscoll has a personal interest in the project, but does not appear to have any financial gain one way or the other.
Motion fails, with 0 in favor, 6 opposed and 0 abstentions.

Board members discussed zoning maps in an effort to determine zone boundaries.  Mr. Emerson suggested where there is no definition or measurement of a zone boundary abutting the water, the zone would extend to the water’s edge, or high water mark.  Ms. Driscoll noted that in 2009 the ordinance changed the identification of zone boundaries from the prior 2007 ordinance.  Mr. Mylroie suggested a separate public hearing should be held to address this issue.  Discussion continued regarding overlay zones.
Mr. Melanson moved that per Town Planning Board authority in Section 16.3.1.3.2 Boundary Line Interpretation, to find the Land Use Zoning Map - Inset G –Pepperell Cove/Town Wharf locale is clarified per the following interpretation:

The extent of the Business –Local Zone in the Pepperrell Cove/Town Wharf local is: 400 feet wide north of Pepperrell Road (200 feet offset from either side of Bellamy Lane) and 200 feet deep as measured as an offset from Pepperrell Road in a northerly direction; and is 200 feet wide south of Pepperrell Road measured as an offset from Bellamy Lane in a westerly direction and as deep as measured from the south side of Pepperrell Road extending to the Mean High Water.

Ms. Tuveson seconded

Ms. Grinnell stated it should read 200 feet either side of Pepperrell Terrace, not Bellamy Lane, and requested the motion be amended to reflect this.

Ms. Grinnell moved to replace “…(200 feet offset from either side of Bellamy Lane)…” with “…(200 feet from either side of Pepperrell Terrace)…”

Mr. Balano seconded

Motion on the amendment carries unanimously by all members present; 6 in favor, 0 against.
On the original motion, as amended

Ms. Driscoll seconded

Motion on the original motion, as amended, carries 4 in favor; 2 against (Tuveson, Balano); 0 abstentions.

ITEM 2 – 90 Pepperrell Road - Special Exception Use Request and Business Use Change. 

Action:  Review and Approval.  Frisbee Holdings LLC, owner and applicant Captain & Patty’s LLC, requests approval to relocate Captain & Patty’s Boat Tours from the Frisbee Town Pier to the proposed pier at 90 Pepperrell Road.  The property, Map 27, Lots 2A, 50, 51A, 49 is located in the Business Local zone and Shoreland Overlay Zone.

Zachary Taylor, agent, summarized the review process and the project’s components and site uses.    
Public Hearing re-opened from the May 10, 2012 public hearing:

Earldean Wells, Conservation Commission, stated the Chairman of the Port Authority informed her that the applicant intended to pave the parking area north of Pepperrell Road.  She also noted there are concerns regarding the site’s septic system and stormwater management.  Al D’Amico stated he will not be paving the parking area, but leaving it as a gravel lot.
[Kate/inaudible] Asked about expansion of a use on the property.  Mr. Mylroie stated this is not an expansion, but a re-location of an existing business to a new pier as approved by the Port Authority.  

Patty Odom explained Captain & Patty’s business is not expanding.  The plan is simply to provide a pier for the tour boat that has been operating for many years at the town’s pier. 

There was no further public comment.

Ms. Driscoll asked about a function on the site where there were numerous cars parked in the area, noting her concern about the impact on the area.  Patty Odom stated she is only allowed a certain amount of seating and is following the law in that regard.  There is no expansion beyond what they have provided in the last 10 years.  Ms. Driscoll asked if they would be willing to work with the neighborhood if parking became an issue.  Ms. Odom stated she would and has in the past.  Mr. Emerson stated in his opinion this is an expansion of the use on the property as the property will be used to access the pier.  Discussion continued regarding other use impacts on the property, including dumpsters, propane tanks, utilities, etc.  Zachary Taylor explained the dock will not be a marina with typical marina services, and there will be no storage on the dock, no trash receptacles, etc.  Ms. Odom stated people waiting for the boat at the town pier typically wait in the restaurant or on the patio.  Mr. D’Amico stated there is an existing path crossing the property that visitors take to the town pier to board the boat.  The single dumpster on the site is used by Enoteca and Captain and Patty’s.  There will be no power or water to the proposed pier, and any future changes to the property will be brought to the Board.  Ms. Odom stated the pier is not set up for boats, but could accommodate dinghies if visitors approached by boat, but would have to moor their boats off site.  The ramp and floats are seasonal and would be removed and stored during the off season.  Discussion followed regarding restroom facilities on site and whether the restaurant bathrooms are sufficient.  Discussion followed regarding review procedure and approval criteria.
Mr. Melanson moved to approve the special exception use for Captain & Patty’s Boat Tours as a “commercial boating and fishing uses and facilities” use as permitted in the Business Local Zone overlaid by the Shoreland Overlay Zone per Section 16.3.2.8 B.

Mr. Balano seconded

Miscellaneous discussion followed regarding the review and approval process, Council review of the pier setback, and findings of fact.
Break

Mr. Emerson advised the audience that the Board will not hear any items after Item 4, and those remaining items will be deferred to the next Planning Board meeting.

Mr. Melanson read the Findings of Fact as follows:

	A. Plan Conforms with Town Code and Plans. The proposed development conforms to a duly adopted subdivision regulation or ordinance, comprehensive plan, development plan or land use plan, if any. In making this determination, the municipal reviewing authority may interpret these ordinances and plans;

	Vote of   6  in favor;   0   against;   0  abstaining

	B. Freshwater Wetlands Identified. All freshwater wetlands within the project area have been identified on any maps submitted as part of the application, regardless of the size of these wetlands. Any mapping of freshwater wetlands may be done with the help of the local soil and water conservation district

	Vote of   6  in favor;   0   against;   0  abstaining

	C. River, Stream or Brook Identified. Any river, stream or brook within or abutting the proposed project area has been identified on any maps submitted as part of the application. For purposes of this section, “river, stream or brook” has the same meaning as in MRSA Title 38, Section 480-B, Subsection 9;

	Vote of   6  in favor;   0   against;   0  abstaining

	D. Water Sufficient.  The proposed development has sufficient water available for the reasonably foreseeable needs of the development; 

	Vote of   6  in favor;   0   against;   0  abstaining

	E. Municipal Water Supply Available. The proposed development will not cause an unreasonable burden on an existing water supply, if one is to be used; 

	Vote of   6  in favor;   0   against;   0  abstaining

	F. Sewage Disposal Adequate. The proposed development will provide for adequate sewage waste disposal and will not cause an unreasonable burden on municipal services if they are utilized 

	Vote of   3  in favor;   3   against;   0  abstaining

	G. Municipal Solid Waste Disposal Available. The proposed development will not cause an unreasonable burden on the municipality’s ability to dispose of solid waste, if municipal services are to be utilized;

	Vote of   6  in favor;   0   against;   0  abstaining

	H. Water Body and Shoreline Protected. —Outstanding River Segments Identified. Whenever situated entirely or partially within the watershed of any pond or lake or within two hundred fifty (250) feet of any wetland, great pond or river as defined in MRSA Title 38, Chapter 3, Subchapter I, Article 2-B, the proposed development will not adversely affect the quality of that body of water or unreasonably affect the shoreline of that body of water; 

	Vote of   3  in favor;   2   against;   1  abstaining

	I. Groundwater Protected. The proposed development will not, alone or in conjunction with existing activities, adversely affect the quality or quantity of groundwater; 

	Vote of   6  in favor;   0   against;   0  abstaining

	J. Flood Areas Identified and Development Conditioned. All flood-prone areas within the project area have been identified on maps submitted as part of the application based on the Federal Emergency Management Agency’s Flood Boundary and Floodway Maps and Flood Insurance Rate Maps, and information presented by the applicant. If the proposed development, or any part of it, is in such an area, the developer shall determine the one hundred (100) year flood elevation and flood hazard boundaries within the project area. The proposed plan must include a condition of plan approval requiring that principal structures in the development will be constructed with their lowest floor, including the basement, at least one foot above the one hundred (100) year flood elevation. 

	Vote of   6  in favor;   0   against;   0  abstaining

	K. Stormwater Managed. The proposed development will provide for adequate stormwater management

	Vote of   6  in favor;   0   against;   0  abstaining

	L. Erosion Controlled. The proposed development will not cause an unreasonable soil erosion or a reduction in the land’s capacity to hold water so that a dangerous or unhealthy condition results; 

	Vote of   6  in favor;   0   against;   0  abstaining

	M. Traffic Managed. The proposed development will not cause unreasonable highway or public road congestion or unsafe conditions with respect to the use of the highways or public roads existing or proposed. Furthermore, the proposed development will provide adequate traffic circulation, both on-site and off-site;

	Vote of   2  in favor;   4   against;   0  abstaining

	N. Water and Air Pollution Minimized. The proposed development will not result in undue water or air pollution. In making this determination, it shall at least consider:
i.    The elevation of the land above sea level and its relation to the floodplains;
ii.    The nature of soils and subsoils and their ability to adequately support waste disposal;
iii.    The slope of the land and its effect on effluents;
iv.    The availability of streams for disposal of effluents;
v.    The applicable state and local health and water resource rules and regulations; and
vi.    The safe transportation, disposal and storage of hazardous materials;

	Vote of   6  in favor;   0   against;   0  abstaining

	O. Aesthetic, Cultural and Natural Values Preserved. The proposed development will not have an undue adverse effect on the scenic or natural beauty of the area, aesthetics, historic sites, significant wildlife habitat identified by the department of inland fisheries and wildlife or the municipality, or rare and irreplaceable natural areas or any public rights for physical or visual access to the shoreline;

	Vote of   4  in favor;   0   against;   2  abstaining

	P. Applicant Financially and Technically Capable.

	Vote of   6  in favor;   0   against;   0  abstaining


Section 16.6.6 
Basis for Decision
	1.  Proposed use will not prevent the orderly and reasonable use of adjacent properties or of properties in adjacent use zones;

	Vote of   6  in favor;   0   against;   0  abstaining

	2.  Use will not prevent the orderly and reasonable use of permitted or legally established uses in the zone wherein the proposed use is to be located, or of permitted or legally established uses in adjacent use zones;

	Vote of   6  in favor;   0   against;   0  abstaining

	3.  Safety, the health, and the welfare of the Town will not be adversely affected by the proposed use or its location; and

	Vote of   6  in favor;   0   against;   0  abstaining

	4.  Use will be in harmony with and promote the general purposes and intent of this Code.

	Vote of   6  in favor;   0   against;   0  abstaining


	Section 16.6.6.2 
Factors for Consideration

	A. The character of the existing and probable development of uses in the zone and the peculiar suitability of such zone for the location of any of such uses;

	Vote of   4  in favor;   2   against;   0  abstaining

	B. The conservation of property values and the encouragement of the most appropriate uses of land;

	Vote of   5  in favor;   1   against;   0  abstaining

	C. The effect that the location of the proposed use may have upon the congestion or undue increase of vehicular traffic congestion on public streets or highways;

	Vote of   3  in favor;   3   against;   0  abstaining

	D. The availability of adequate and proper public or private facilities for the treatment, removal or discharge of sewage, refuse or other effluent (whether liquid, solid, gaseous or otherwise) that may be caused or created by or as a result of the use);

	Vote of   1  in favor;   3   against;   2  abstaining

	E. Whether the use, or materials incidental thereto, or produced thereby, may give off obnoxious gases, odors, smoke or soot;

	Vote of   6  in favor;   0   against;   0  abstaining

	F. Whether the use will cause disturbing emission of electrical discharges, dust, light, vibration or noise;

	Vote of   6  in favor;   0   against;   0  abstaining

	G. Whether the operations in pursuance of the use will cause undue interference with the orderly enjoyment by the public of parking or of recreational facilities, if existing, or if proposed by the Town or by other competent governmental agency;

	Vote of   4  in favor;   0   against;   2  abstaining

	H. The necessity for paved off-street parking;

	Vote of   6  in favor;   0   against;   0  abstaining

	I. Whether a hazard to life, limb or property because of fire, flood, erosion or panic may be created by reason or as a result of the use, or by the structures to be used, or by the inaccessibility of the property or structures thereon for the convenient entry and operation of fire and other emergency apparatus, or by the undue concentration or assemblage of person upon such plot;

	Vote of   6  in favor;   0   against;   0  abstaining

	J. Whether the use, or the structures to be used, will cause an overcrowding of land or undue concentration of population; or, unsightly storage of equipment, vehicles, or other materials;

	Vote of   6  in favor;   0   against;   0  abstaining

	K. Whether the plot area is sufficient, appropriate and adequate for the use and the reasonably anticipated operation and expansion thereof;

	Vote of   3  in favor;   3   against;   0  abstaining

	L. Whether the proposed use will be adequately screened and buffered from contiguous properties;

	Vote of   4  in favor;   2   against;   0  abstaining

	M. The assurance of adequate landscaping, grading, and provision for natural drainage;

	Vote of   6  in favor;   0   against;   0  abstaining

	N. Whether the proposed use will provide for adequate pedestrian circulation;

	Vote of   3  in favor;   2   against;   1  abstaining

	O. Whether the proposed use anticipates and eliminates potential nuisances created by its location;

	Vote of   4  in favor;   1   against;   1  abstaining

	P. The satisfactory compliance with all applicable performance standard criteria contained in Chapter 16.8 and 16.9.

	Vote of   3  in favor;   2   against;   1  abstaining


Mr. Melanson noted if the Board continues with the findings as voted upon, the application is denied.  It was recommended that the items that did not pass Board vote be addressed by the applicant for further consideration.  

Ms. Tuveson moved this item be continued to allow staff and applicant to address the issues that did not pass Board vote.

Mr. Balano seconded

Ms. Tuveson requested that the revised Findings accurately represent the project as a use and correct spelling errors.  Mr. Emerson stated references to a new dock to be stricken as this is a review of use, and to include ‘not applicable’ where appropriate.

Motion carries unanimously by all members present
Ms. Grinnell requested the site plan include abutters, correct the parking spaces shown and provided the total needed for the site, including numbers needed for the boat (14 seats). Mr. Taylor stated the applicant is willing to work with the town, but parking demand in that area is not created solely by this project, but by other uses as well (such as the Post Office), and it is a rare occasion that the parking lot is fully occupied.  Ms. Driscoll stated some spaces are rented long term and occupied by boat trailers.  Mr. D’Amico stated the parking rules have changed and long term parking is not permitted.  He stated there is sufficient parking for the restaurants and the boating needs and has been for many years.  Discussion continued regarding parking, bus tours, etc.  Ms. Driscoll asked that a 4-foot fence be included along the existing path, to provide a bathroom facility closer to the town wharf, possibly relocate the dumpster, and confirm handicapped parking space needs.  Earldean Wells asked about stormwater management.  Mr. Emerson stated the use does not impact existing stormwater runoff.    
Ms. Tuveson moved that the meeting be continued beyond 10:00 p.m.

Mr. Balano seconded

Motion carries unanimously by all members present
Discussion with the applicant followed regarding timely submittal of additional information for Board review at the next meeting on June 14, 2012.

ITEM 3 – 90 Pepperrell Road - Business Use Change. Action:  Review and Approval.  Frisbee Holdings LLC, owner and applicant Captain & Patty’s LLC, requests approval to relocate Captain & Patty’s Boat Tours from the Frisbee Town Pier to the proposed pier at 90 Pepperrell Road.  The property, Map 27, Lots 2A, 50, 51A, 49 is located in the Business Local zone and Shoreland Overlay Zone.

This item was not reviewed.
ITEM 4 – Marshall Rental Center, New Warehouse Building – Site Plan Amendment - Final Plan.

Action:  Review and Approval.  Richard C. Marshall, Jr., owner, requests approval to construct a 40’ x 100’ warehouse on the Marshall Rental Center located at 56 State Road, in the Business Local-1 Zone, Map 8, Lot 43.  Owner’s agent is Kenneth Wood, P.E. with Attar Engineering, Inc.
Ed Brake, Attar Engineering, summarized the proposal before the Board.  Regarding nonconforming parking, Mr. Brake explained the 6 parking spaces on the adjacent parcel and shared entrance have been utilized for 25 years.    
There was no further discussion
Mr. Balano moved to grant approval
Ms. Tuveson seconded

Motion carries unanimously by all members present
[Findings of Fact were not read]
Mr. Melanson then read the following:

Now therefore, the Kittery Planning Board adopts each of the foregoing Findings of Fact and based on these findings determines the proposed development will have no significant detrimental impact, and the Kittery Planning Board hereby votes to grant approval for the development at the above referenced property with any waivers granted as noted, contingent upon the following conditions:

Conditions:

1.  
Remove existing pavement in Right-Of-Way and establish a landscape strip per Section 16.3.2.9.D.3.c and planting plan that meets Town Planner approval.

2.
Address items outlined in CMA’s Peer Engineer’s Report, dated May 17, 2012 to the satisfaction of the Town Planner.

3. 
A completed sewer application prior to the issuance of a building permit.
Accordingly, the Planning Board hereby moves to:

1.
Approve the Findings of Fact dated May 24, 2012,

2.
Acknowledge their reading,

3.
Incorporate them into the meeting minutes by reference,

4.
Record their approval by the Planning Board members,

5.
Approve the final Plan with the conditions of approval, and authorize the Planning Board Chairman to sign the final Plan upon confirmation by the Town Planner of final plan compliance.

This approval by the Planning Board constitutes an agreement between the Town and the Developer, incorporating as elements the Development Plan and supporting documentation, the Planning Board Findings of Fact, and any Conditions for or of Approval required by the Planning Board. 

Mr. Balano so moved
Ms. Grinnell seconded

Mr. Mylroie recommended that Condition #1 be removed.

Mr. Balano moved to amend the motion to remove Condition #1 from the approval.
Mr. Melanson seconded

Motion carries unanimously by all members present
Vote on the original motion, as amended
Motion carries unanimously by all members present

ITEM 5 – Town Code Title 16 Land Use Development Code Amendments.  Action:  To Review Amendements related to Residential and Mixed Use Cluster Development: 1) Article XI Cluster Residential and Cluster Mixed-Use Development; 2) Chapter 16.2, Definitions;  3) Article II, Zone Definitions, Uses, Standards, and 4) Administrative Corrections and Updates (Item 7B last meeting).

Deferred.
ITEM 6 – James and Jodie Nielsen, Right-Of-Way Plan Review.  Action:  Accept Application.  James and Jodie Nielsen, owner and applicant, requests approval to create a Class I Private Street located off Picott Road, in the Residential-Rural Zone, Map 60, Lot 2.  Owner’s agent is Bill Anderson, P.E. with Anderson Livingston Engineers.
Deferred.
ITEM 7 – 50 State Road - Mixed Use Building Re-use – Site Plan Review.  Action:  Accept Application and schedule a public hearing.  Jeff Apsey, owner and applicant, requests approval to redevelop the existing building and associated parking located at 50 State Road, in the Business- Local-1 Zone, Map 3, Lot 2.

Deferred.
ITEM 8 – Town Planner Items: A. T-15 Contract Zoning proposal; and B. Other Updates
Deferred.
Mr. Balano moved to adjourn
Ms. Tuveson seconded
Motion carries unanimously by all members present

The Kittery Planning Board meeting of May 24, 2012 adjourned at 10:21 p.m.

Submitted by Jan Fisk, Recorder – June 7, 2012
Attachment 1
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Attachment 2

May 22, 2012

Kittery Planning Board

RE: Response to Mr. Damicoʼs Letter dated May 21, 2012

Dear Chairman Emerson,

In response to Mr. Damicoʼs letter dated May 21, 2012, I do not own property “directly

abutting” lots owned by Frisbeeʼs Holdings LLC. I own Map 26, Lot 25, which abutts

“The Pepperrell Tomb Lot”, Map 27, Lot 2, owned by the Pepperrell Family Association.

I do enjoy the use of Pepperrell Terrace, a private road, along with 9 other families.

If the Planning Board perceives I have a conflict of interest and would like me to step

down, I will do so.

I would, however, ask that I be able to speak during the “public hearing” portion of the

meeting regarding Frisbeeʼs Holdings, LLC items before the Planning Board tonight.

My historical knowledge of the area is invaluable and I can help bring important

information about this area to the table for discussion.

Some may perceive that I seem too interested in this application, but I believe you will

find I take a serioius interest in all items before the planning board, not just those in my

neighborhood.

For the record, I want Frisbeeʼs Holdings, LLC, more particularly, Captain & Pattyʼs, to

thrive and be successful in Kittery Point Village.

I feel, as a planning board member, it is important to make sure that all applications

coming before this board are handled in a manner that is consistent with the ordinances

of the Town of Kittery.

That being said, I will leave it to the you to determine, whether I may stay seated on the

Planning Board or be heard a from the floor.

Respectfully,

Deborah Driscoll
