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TOWN OF KITTERY, MAINE

APPROVED

PLANNING BOARD MEETING

April 12, 2012
Council Chambers 

Meeting called to order at 6:00 p.m.  

Board Members Present:  Rich Balano, Deborah Driscoll, Robert Melanson, David Kelly, Susan Tuveson, Ann Grinnell
Members absent:  Thomas Emerson
Staff:
Chris DiMatteo, Assistant Town Planner

Pledge to the Flag

Minutes:  March 22, 2012
Mr. Balano moved to accept the minutes of March 22, 2012 as revised.
Mr. Melanson seconded
Motion carries unanimously by all members present

Public Comment:

Public comment and opinion are welcome during this open session. However, comments and opinions related to development projects currently being reviewed by the Planning Board will be heard only during a scheduled public hearing when all interested parties have the opportunity to participate. The Planning Board is a quasi-judicial board and matters regarding development projects before the Board are subject to comment only during the official review process.
Rob Nichols, Kittery Land Trust.  Mr. Nichols referenced a letter from the Conservation Commission whereby the Commission agreed to provide mitigation funds to the Kittery Land Trust to assist in their efforts to purchase the Johnson Farm.  
There was no further public comment.
ITEM 1 – Marshall Rental Center, New Warehouse Building – Site Plan Amendment - Preliminary Plan – Acceptance and Schedule Public Hearing.  Owner, Richard C. Marshall, Jr. requests approval to construct a 40’ x 100’ warehouse on the Marshall Rental Center located at 56 State Road, in the Business Local-1 Zone, Map 8, Lot 43.  Owner’s agent is Kenneth Wood, P.E. with Attar Engineering, Inc.

Edward Brake, Attar Engineering, summarized the project.  The warehouse will be for retail storage, requiring eight new parking spaces.  Letters have been received acknowledging sufficient water and sewer capacity.  Total development area is 16,000 sf with 2700 sf of new impervious area.  There is a slight increase in stormwater runoff directed to the existing catch basin system in Route 1.  
Mr. DiMatteo noted the application is complete, and asked if the Board wished to schedule a site walk.
Ms. Tuveson noted a statement by the applicant regarding drainage, “The remainder of the site, which shall remain at its present state, drains to the wetland adjacent to the easterly property line.”
Board members concurred there was no need for a site walk.  There was no further Board discussion.
Mr. Balano moved to accept the application submitted and schedule a public hearing.
Ms. Tuveson seconded
Motion carries unanimously by all members present

ITEM 2 – 122 Old Post Road Duplex - Site Plan Amendment - Preliminary Plan – Acceptance and Schedule Public Hearing.  Owner, Michael Desjardins requests approval to construct a new two-unit dwelling, two-stories building attached to the existing office building.  The property, located in the Business Local zone, Map 14, Lot 15, is proposed to be brought in compliance with street trees and buffer planting requirements that were not enacted at the time of the 2003 approval.

Mr. DiMatteo provided an aerial GIS map to provide context regarding the location of the property and abutting parcels.  He stated the application is complete; its location in the B-L zone must meet specific building design standards, and asked if the Board wished to schedule a site walk.  

Mr. Melanson asked if the proposal complies with setbacks.  Mr. DiMatteo stated the building complies.

Board members concurred there was no need for a site walk.  There was no further Board discussion.

Mr. Balano moved to accept the application as submitted and schedule a public hearing

Ms. Driscoll seconded
Motion carries unanimously by all members present

ITEM 3 – Roylos Development - Land Division.  Owners, John and Beth Roylos request approval to divide their property (Map 47 Lot 18-4) located off Haley Road along Wilson Creek in the Residential Rural (R-RL) Zone, a portion of which is within the Shoreland Overlay Zone.
Mr. Kelly noted a lot split, not creating a subdivision, is typically not seen before the Planning Board.  However, a Planning Board note on a 1985 road approval plan noted any division of the lot under consideration would require Planning Board approval.

Mr. DiMatteo explained there were revised notes for their reference, including minutes from the 1985 Planning Board meetings and a 1976 recorded map of the total property.
[Ms. Grinnell arrived at the meeting at 6:26 p.m.]

Bruce Whitney, Esquire, on behalf of John and Beth Roylos, summarized the proposal to divide the applicant’s lot into two parcels.  Mr. Whitney referenced a map from 1926 illustrating a New England Telephone and Telegraph fee ownership of a strip of land that divided the property into two distinct lots.  A 1976 map was referenced illustrating the NET&T parcel still in existence 50 years later.  In 1985 Howard Mann requested approval of a private road.  The road was approved, and a signed note included on the recorded plan, “This plan does not require Planning Board approval”… “For road only”.  A separate note (4) stated, “Lot C cannot be further subdivided without Planning Board approval”.  In 1986 Parcel A, easterly of the NET&T parcel, was divided into two parcels.  The remaining property westerly of the NET&T parcel was divided into parcels B and C.  There has been no further division of the land since 1986.  Mr. Roylos is now requesting Board approval for the division of Lot C.
Earldean Wells asked if the applicant had standing as there was a violation regarding the cutting of trees in the Shoreland Zone.  Mr. DiMatteo stated the ordinance does not prevent the applicant from appearing before the Board, but does prevent the Board from approving the project.  However, if the application is in order and conditions are in place regarding the violation, and if those conditions are not upheld by the applicant, the approval would be voided.  Mr. Melanson noted there is significant debris, slash and stumpage remaining on the site that must be removed, in addition to the planting requirements as outlined in the 2011 report by Terrance Parker.  Mr. Roylos noted the CEO lifted the violation after trees were planted, but the plantings died and have not been replaced.  He stated he intends to comply with the mitigation plan by Mr. Parker and noted such on the application submitted on March 22, 2012.  Ms. Grinnell noted reference to the 1984 minutes stating “…the lot cannot support a septic system.”  Mr. Roylos acknowledged this and explained he intends to provide a sewer force main to connect to the municipal sewer line on Route 1 which will allow future homeowners to connect to the line.  Mr. DiMatteo read from Title 16.4.5.2, “An application for a “building/regulated activity permit”…or development review approval will be denied for any property where a violation exists until such violation has been corrected or resolved.”  Discussion followed regarding whether the original violation was still outstanding.  Mr. DiMatteo explained the violation is not currently in effect as trees were planted, but subsequently died, and the mitigation plan was then rolled into the prior application by Mr. Roylos for a 3-lot subdivision, and a subsequent violation was not issued.  The Board may include a condition to resolve this issue with any subsequent approval as outlined in the draft Findings of Fact.  Mr. Kelly asked who will make the decision that the mitigation has been completed to plan.  Mr. DiMatteo stated the peer review engineer, CMA, has accepted Mr. Parker’s plan and will also inspect the site.  Additionally, escrow funds will be set aside for the mitigation.  This plan outlines the mitigation, monitoring, and inspection of the restoration.  Discussion followed regarding when the mitigation will begin, issuance of building permits vs. occupancy permits, and assurance the mitigation plan will be adhered to.  Mr. Kelly noted the issuance or release of the violation is the responsibility of the Code Enforcement Officer, not the Planning Board.  The conditions of approval, to be included on the recorded plan, appear to adequately address this issue.  Mr. Roylos asked about receiving a building permit to secure his construction loan, noting plantings would occur during the construction process.  Mr. Kelly explained the Board can only approve the division of the land and cannot direct the CEO in the issuance of building or occupancy permits.
Mr. Melanson read the Findings of Fact as follows:
Whereas applicant Beth and John Roylos, owners, propose to divide their property located on Map 47 Lot 18-4 in the Rural Residential Zoning District, a portion of which lies within the Shoreland Overlay Zone, parcel area is ±9.6 acres with address of 32 Haley Road, thereby amending the 1985 Plan of Lots Haley Road, Kittery, Maine for Howard Mann, recorded at the York county Registry of Deeds, Book 144, Page 36.
The following submittals are considered to be a part of the approval by the Planning Board:

1
Recorded Plan of Lots, “Haley Road”
June 1985

2.
Land Division Plan, Sheet 1 of 5

3/22/12 (rev.)

3.
Plan of Nelson Point Way, Sheet 2 of 5
12/11/11 (rev.)

4.
Plan of Nelson Point Way, Sheet 3 of 5
12/11/11 (rev.)

5.
Detail Sheet, Sheet 4 of 5


9/14/11 (rev.)

6.
Land Division Application


3/14/12

Now therefore, based on the entire record before the Planning Board and pursuant to the applicable standards in the Land Use and Development Code, the Planning Board makes the following factual findings:

1. Property Map 47 Lot 18-4 is identified as Parcel C on the June 1985 Plan of Lots Haley Road, Kittery, Maine for Howard Mann recorded at the York County Registry of Deeds (YCRD), Book 144, Page 36.

2. The Plan of Lots Haley Road, Kittery Maine for Howard Mann was not approved by the Planning Board as a subdivision.  The 40-foot wide right-of-way (ROW) with turn-around identified on the plan was approved.  The plan a note specifying that “Lot C cannot be further subdivided without Planning Board approval”.

3. The July 1976 land survey entitled Property of Benton L. hatch, Haley Road, Kittery recorded at the YCRD Book 81, Page 48 indicates the property included in the 1985 Plan of Lots Haley Road, Kittery Maine for Howard Mann is encumbered by a 40-foot wide easement by New England Telephone and Telegraph co. (NET&T) recorded at the YCRD Book 10 Page 28, October 1925.  This easement, with one end at Haley Road and the other end at Wilson Creek, dives the entire property in two.

4. Planning Board minutes from 1984 and 1985 regarding the Plan of Lots Haley Road, Kittery Maine for Howard Mann appear to indicate that due to the special circumstances of the NET&T easement, the Planning Board concurred with Mr. Mann (the applicant at that time), that the land located on either side of the easement was considered as two separate lots.
5. Considering the previous plans and Planning Board minutes associated with the creation of Parcel C, known as Map 47 Lot 18-4, it appears that Parcel C was not part of a previous subdivision and would not incur subdivision statutes by further division since it has been more than five years since parcels C and B (as noted on the 1985 Howard Mann plan) were created from the single lot located west of the previously mentioned NET&T easement.  Therefore, the development proposed by the current owners (Roylos) is a division of land per 16.10.3.2.C of the Town Code, not requiring subdivision review.

6. The applicant’s property, Parcel C, has one-third interest and fee interest in the 40-foot wide ROW that connects to Haley Road as described in the property deed recorded at the YCRD Book 14363 Page 0720, February, 2005.  The agreement associated with the ROW also involves the owners of Parcel B (map 47 lot 18-3) and a portion of Parcel A (map 47 lot 18-1-2).  Any additional lots fronting along the ROW will require the current agreement to be modified.

7. The current owner and applicant, Beth and John Roylos, were last before the Planning Board on January 12, 2012 for Final Plan Review of a minor 3-lot subdivision for the same property (Parcel C/map 47 Lot 18-4), and subsequently withdrew their application.

8. To date, the current owner and applicant is outstanding in fees incurred by the engineering peer review for the previous, withdrawn, minor subdivision plan application.

9. To date, the current owner and applicant is unable to meet the consent agreement for the 2006 violation that occurred on a portion of their property located in the Shoreland Overlay Zone.  A report, Roylos Property Site Observations and Recommendations, 32 Haley Road, prepared by Terra Firma Landscape Architects on July 20, 2011, outlines a mitigation plan that must be executed.

Now therefore the Kittery Planning Board adopts each of the foregoing Findings of Fact and, based on these Findings, determines the proposed development will have no significant detrimental impact, and the Kittery Planning Board hereby votes to grant approval of the above referenced property, contingent upon the following conditions:

Seconded by Ann Grinnell

Ms. Grinnell asked if the applicant is unable to receive a building permit until the mitigation is completed, according to Title 16.4.5.2.  Mr. Kelly stated it would apply, but the issuance of a building permit is handled by the CEO.  However, this section of the Code appears to say a building permit cannot be issued until the mitigation is addressed.
There was no further discussion.

Vote of  6  in favor   0  opposed   0   abstaining
Conditions of Approval:

1. The applicant must prepare a final land division plan suitable for recording that includes:  all necessary setbacks; right-or-way and property boundary information; conditions of approval; and other information the Town Planner and/or Code Enforcement Officer (CEO) deem important, and submit said plan for approval by the Town Planner and CEO prior to recording.

2. The applicant shall provide technical drawings for the proposed sewer force main connecting to the sewer line at US Route One to the Kittery Sewer Department and Public Works Department for their review and approval.

3. The applicant must prepare a Roadway Agreement that incorporates the proposed lot’s access rights and maintenance requirements to the existing ROW that connects to Haley Road.  Prior to recording the agreement at the YCRD, a copy must be submitted to the Town Planner for review.

4. The applicant shall remedy the cutting and removal in the Shoreland Zone of the property per the site restoration report recommendations by Terrance Parker, LA, dated July 20, 2011.  Funds (estimated by Peer Review Engineer) shall be deposited in escrow the Town of Kittery in order to inspect restoration efforts and to insure the successful establishment of materials per the report recommendations.

5. The applicant, prior to any earth moving or soil disturbance, must submit to the Town Planner verification that any and all application and/or review fees are paid in full.

6. The applicant, prior to any earth moving or soil disturbance, must submit to the Town Planner one (1) mylar copy and two (2) paper copies of the recorded plan, and any and all related state/federal permits or legal documents that may be required.

Seconded by Mr. Balano

Vote of  6  in favor   0  opposed   0   abstaining
ITEM 4 – Kittery Foreside Outdoor Seating / Cafes - Town Code Title 16 Amendments – Action. 

Discussion and action to enable outdoor seating and cafes by amending Chapter 16.3, Article II and Chapter 16.8 Article XXIX.

Mr. DiMatteo explained that following a meeting with business owners, Board members and interested citizens, it was apparent that much of what was requested would best fit into Chapter 5 of the Town Code that deals with permits and business licenses.  Using Chapter 5.9 as a template, a new Chapter was created as Chapter 5.10, Use of the Public Way.  A map will be developed that will encompass those properties where a permit to use the public way would be allowed without prior Council approval.  The Council, however, would need to approve the map as part of the approval of the new Chapter.  Discussion followed regarding further review and need for public hearings.  Mr. Balano stated since this is not part of Chapter 16 where Planning Board review and public hearings would be required, this proposed ordinance probably should be reviewed by Council.  Ms. Grinnell asked if there would be any fees attached to those seeking a permit to use a public way.  Mr. DiMatteo stated fees are not included in the ordinance language, but in a fee schedule.  However, a minimal fee of $25 may be appropriate.  This would have to be determined.  Board members concurred this is a solid proposal based on prior discussions and meetings.  Ms. Tuveson suggested a joint public hearing with the Council may be warranted.  Ms. Grinnell stated joint public hearings used to be held to discuss ordinance.  The Board agreed to have staff develop a map to present for Council consideration.
Mr. Melanson moved to approve the proposed Chapter 5.10 as amended and forward to Town Council for consideration.
Mr. Balano seconded
Motion carries unanimously by all members present

ITEM 5 – Town Planner Items

1. Kittery Community Center – The Board was advised that additional trees have been added to the landscape plan, along the sidewalk.  The tree size will be reduced from 2-2.5” diameter at breast height (dbh) to 1.5-2 inches dbh.

2. Mr. Melanson:  The original NHDOT offer of $100,000 as part of the Memorial Bridge Closure Business Mitigation Marketing Program may not be on the table at this time.  Another meeting to discuss will be held.

3. Earldean Wells:  The Kittery Land Trust (KLT) request to receive $50,000 from the Kittery Conservation Commission (KCC) Wetland Mitigation Fund was approved by the KCC.  The KLT must have $100,000 in place by July 1, 2012 in order to proceed with efforts to secure an additional $150,000 by November in order to purchase the Johnson Farm conservation easement.  Planning Board members agreed to include this item on the April 26, 2012 agenda as a public hearing.  Ms. Wells explained the funds from the KCC would not be released until all financial awards and matching funds have been secured.
4. Earldean Wells:  The KCC met with Jeff Feaga of the Natural Resources Conservation Service regarding the Cottontail Habitat Restoration Project.  Mr. Feaga requested the ordinance be amended to allow such projects in the Shoreland Overlay Zone.  Following considerable deliberation, the KCC agreed they would not support an ordinance amendment that would allow the required cutting for such restoration efforts.  The Parks Commission may wish to have the ordinance language changed to allow habitat restoration at Fort Foster.  Mr. DiMatteo noted the State does have language supporting restoration efforts, however, Kittery’s shoreland ordinance may not be less restrictive than the State’s guidelines.  Ms. Driscoll noted they were advised that new regulations from the State are currently under consideration.
Mr. Balano moved to adjourn
Ms. Tuveson seconded
Motion carries unanimously by all members present

The Kittery Planning Board meeting of April 12, 2012 adjourned at 8:04 p.m.

Submitted by Jan Fisk, Recorder – April 13, 2012
